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- An action research study

Executive summary

Background \

This report describes the process and outcomes of an
"action research™ project conducted by the Public Law
Project (PLP} with the financial support of the Nuffield
Foundation. The aim of the project was to investigate the
potential for third party interventions in civil judicial review
applications raising public interest issues. 1t followed earlier
publication by the Public Law Project and JUSTICE of "A
Matter of Public Interest” (also funded by the Nuffield
Foundation) - which examined: the extent to which' the
provision of .specialist knowledge or expertise could assist
the court in judicial review cases.

Research methods

The project involved. an examination of aH civil. judicial
review applications granted permission over an eight
month period, between October 1999 and May 2000, to
identify those raising public interest issues and with a
‘potential for third party intervention. This was followed up
by.contacting retevant bodies to.find out-if they would wish
to intervene, to offer-advice and assistance where they
wished 1o do so, and to identify potential obstacles to inter-
vention. -

Data were subjected to both quantltahve and quahtatuve
analysisin arder to.evaluate: .

M the incidence of judicial review applications raising issues
of public interest and which were suitable for third party
intervention; ‘ 5

B practical barriers o making such interventions;:

‘M factors-influencing ‘public interest -hodies' decisions on
whether or not to-intervene,

Proportion of cases suitable for intervention

Although one- third of cases granted  permission raised
‘issues of wider public interest, relatively few (18% of the
total sample) were suitable for third party intervenfion on
‘the groundsithat further information could be provided to
assist the court. In about two thirds of the sub-sample iden-
tified as suitable, intervention was not practical due to
settlement-orwithdrawal or, to a lesser extent, expedition of
the case.- A few further cases suitable for intervention were
not known about within sufficient time to make interven-
tion practical, This meant that from a total of 831 cases

granted permission, intervention. was both suitable and
practical in only 43 cases.- -

* Two methods of intervention

In up to three-quarters of cases identified as suitable for
intervention, the most efficient means of providing further
information was.by a witness statement in support of one of
the parties. Evidence is commonly submitted in this way in
judicial review proceedings, and this method of interven-
tion does not significantly increase the length or costs of the
full hearing.

Intervention as-an independent party to the proceedings
appeared the more appropriate method in only one quarter
of cases identified as.suitable, either to.represent others
whose interests differed from either of .the parties or to
assist on. points. of -law. . This represents just under five
percent of all cases granted permission during an eight-
month period.

Intervention at first instance

Only one third of cases identified as suitable for interven-
tion on public interest grounds went on appeal. Thus unless
an intervention is made at first instance, the apportunity to
assist the court:by the provision of information or expertise
will be lost in the majority of public interest cases.

Factors inhibiting public interest interventions

Even where the practical-barriers of expedition and settle-
ment. or- withdrawal  did . not. apply, .three main factors
inhibited thtrd partwnterventtons by pubhc interest bodies;

u Lack of know!edge about relevant cases — most organisa-
tions contacted by PLP would not have known about cases
of interest to them but for this study;

I Lack of knowledge about how to intervene in proceedings
~S0me- organisations: were unaware that it was possible to
intervene in-judicial review cases, while others were
uncertain of how to do so; ‘

M Potential liability for other parties’ increased costs as a
result of making an unsuccessful intervention — most public
interest organisations are unable to risk intervening as an
independent party and the interests of vulnerable groups

vi



Third party-interventions in judicial review

may therefore be unrepresented in the proceedings.
Other potential, but less significant, barriers included
lack of staff resources to conduct necessary research and
prepare submissions, and difficulties in making contact with
claimants’ solicitors to obtain further case information.

Recommendations for overcoming barriers

* Development of a public access system

A system allowing public access-to pending cases “is
necessary if public interest groups are to be aware of cases
raising issues of interest‘to them. The devefopmeént of a
website for this purpose would be technically simple,
making use ‘of information already availablé ' in the
Administrative Court Office, and would be easily accessible.
To assist organisations in identifying cases of particular
interest to them, this system should also provide a very brief
summary - perhaps three lines or so'- of the issues raised by
each case. This summary could be produced most effi-
cuently by the claimant b

* Practice Dlrectm'n on third party interventions
The provision of procedural guidelines for making third
party interventions would assist both potential interveners
and the courts.  This should ideally take the form of a
Practice Direction, setting out general principles to be
applied when granting permission to intervene, length and
form (written or oral) of interventions and other case man-
agement- requirements.: ~ The issue of "costs against
interveners could -also be dealt with by the Practice
Direction {see below).

* 'No costs' presumption for public

interest interveners

A presumption” against interveners® liability for the other
parties' costs, rebuttable on grounds of misconduct or

abuse, would remove the uncertainty that currently deters

public interest bodies from making interventions. The "no
costs” presumption should be induded within the Practice
Dtrecﬂon on thxrd party mterventtons

i




An action research study

1Backg roundtothe research

(a) Barriers to Intervention in England and Wales
Unlike some other jurisdictions such as Canada and the
USA, third party interventions are relatively uncommon in
England and Wales'so that little is known-about the practice
and-procedures involved: It is notyet clearwhy the potential
for public interest:interventions should be less fully realised
i this country.” However; the fol!owmg fadors may have
served 1o inhibit devel opment o

* Lack of access to information about potential
judicial reviews ‘ : ~
There-is no public:system for- the registration of pending
judicial review cases. As a result; public interest organisa-
tions are dependent upon informal networks to alert them
to forthcoming applications. This process tends to favour
groups with sufficient resources to actively seek out ‘infor-
mation or these with in-house lawyers with whom solicitors
may -discuss: cases. Any . information network, - whether
formak: or-informal,” must be: capable of identifying the
issues-at stake at an early enough stage in proceedings for
interventionsto be made. As greater emphasis is now being
placed upon reducing delay in judicial review and encour-
aging early settlernent of such cases’, the need for an "early
wa\rning"v system has become a!l the more important:

» Lack of legal expertlse SRR

Many social policy -organisations have no in-house: tegal
expertise-and fittle;-if -any, experience of litigation. These
organisations are less likely to know about the possibilities
for making interventions in-the- public interest or to have
access 1o the specialist tega! adwce necessary to testthe pro-
cedures fOr domg 50 « :

L3 Potentlal hablhty for costs - :

Unlike some other jurisdictions, interveners in thls country
are ‘potentially liable for the other: parties’ extra : costs
resulting from-the intervention. The court has the discretion
to.make costs-orders departing from the general rule; but
public interest:groups:litigating-in their own names.have so
far -been unsuccesstul-in obtaining orders for protective or
pre-emptive costs’. The same stringent criteria® laid down by
Dyson § (as he then was) have also been applied in an appli-
cation fota more limited form of pre-emptive costs order
restricting the applicant’s liability to 10% of its annual

turnover'. It remains to be seen whether the same princi-
ples would apply to a public interest intervener.

Permission to intervene has sometimes been granted on
condition that the other parties’ costs are met, although this
appears to have applied where the intervener had a private
interest in the decision in addition to raising issues of public
interest’. However, in a more récent Court of Appeal case,
Lord Woolf; MR (asthe then was) made no costs order against
a public interest intervener who had made mainly written
submissions and was economical in their oral submissions.®

* Lack of procedural guidelines :

The absence of any procedural guidelines for making inter-
ventions-in-the Divisional Court and the Court of Appeal
might in itself be a barrier to making interventions because
organisations are uncertain of how to go about it. At the
time this study was conducted, Ord. 53 .9 expressly allowed
interventions only. in opposition to judicial review applica-
tions, although the court had inherent jurisdiction to allow
a party to be heard in support of an application’. ft is now
possible for-any person to apply for permission to file
evidence or to- make representations at the hearing for
judicial review®, but there is'still no standard procedure for
doing so® or any guidance in the form of rules on third party
interventions. Again this is particularly likely to be a signifi-
cant barrier for those organisations without legal expertise.

(b) The "Floodgates" Fear :
There are anxieties among the judiciary that the develop-
ment of “more formal- procedures for third party
interventions will lead to a flood of interventions that would
overburdern the courts®. Some social policy organisations
themselves “have also expressed concerns about the
potential for extremist groups to make vexatious interven-
tions™.

(c) The Growmg Potentlal for Thll’d Party
Interventions :

Despite the various barriers, the potential for making third
party interventions is increasing as a result of both the sorts
of issues now being raised in judicial review applicatians
and the recent omp!ementatlon of the Human Rights Act
1998. ‘
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« The need for specialist information

Judicial review cases increasingly raise fundamenta& soaal g

moral and economic issues and require competing rights
and interesis to be finely balanced or difficult policy
questions o be addressed. Often they raise issues of more
general public significance beyond the interests of parties to
the litigation. As a consequence, the judiciary increasingly
recognises the need for specialist factual or policy informa-
tion and expertise which, for various reasons, may not be
provided by the litigants themselves,

The need for. specialist information has been acknowi-
edged in.some cases by the appointment of amicus curige.
This ‘friend of the court’ intervenes gt -the. court’s own
request to. assist, for example; on.a point.of law that is net
being fully argued by counsel-to the parties themselves.
Although a panel of--barristers: is: .maintained for this
purpose, public interest interveners have sometimes been
invited to act-in this capacity?.-The procedure is effective
when expertise -is required on; for example, comparative
law, but does not lend itself so easily to cases raising issues

of social policy. Here judgesmay be less aware of the wider

public:significance of the issues raised and may not know
what sort of-information might assist the court or-who is
best able to.provide it.

Public interest organisations may be, by contrast, much
better.able to assess the impact of-public decision-making
upon-the often vulnerable or disadvantaged groups they
represent.. Their knowledge and. expertise is potentially of
great assistance to the court when deciding issues of social
policy or general public significance. Third party interven-
tion provides a- method by which such organisations may
bring this - information before the court in the public
interest. - Because interventions are initiated by organisa-
tions themselves or by claimants’-own legal representatives,
they.circumvent the problem.of the court being unaware of
the existence of a potentially useful information source. The
main problem is that the smaller and less well-resourced
groups 1may: be unaware of decisions affecting their con-
stituents and/or that they are being challenged in judicial
review proceedings. As a result, they are prevented from
applying their expertise to the issues raised through making
interventions; and the court is denied the benefit of their
assistance.

» The Human Rights Act 1998

The incorporation of the:European Convention oh Human
Rights into domestic law has enhanced the need for spe-
cialist information by the courts. Many previeusly untested
issues of fundamental and competing rights are now
coming before the courts-and which must be decided within
complex social contexts. The -courts are now required to
apply the doctrine of proportionality when determining
whether any interference with qualified rights is justified,

“groups who are not represented by the tstvgants‘

and in domg so may need to weigh the impact upon-other
“appears
that litigants in cases under the HRA must also satisfy the
"victim test", thus restricting standing to those who have
themselves experienced potential human rights violations.
Organisations not directly affected may therefore bring sub-
missions before the court. only as a third party to the
proceedings.

» Cost effectiveness ~ G s f
Third party interventions:may prov;de a cost—effecnve a!ter-
native: for organisations wishing to address public interest
issues but lacking the resources to litigate in their own
name, The ineligibility of organisations for legal aid means.
that they would otherwise have to commit a relatively large
proportion of their financial resources to bringing judicial
review proceedings whilst also bearing the risk of an
adverse costs order if the case is dismissed.

Although interveners-must still- bear their own costs and
may be liable o the other parties for their increased costs
resulting from the intervention, they.might be able to.come
to an agreement with the parties with regard to costs by
making written rather than oral submissions.

(d) Interventions in Other Proceedings

Whilst this research project focuses upon interventions in
judicial review cases, it is recognised thatinterventions may
be permitted- in: other types. of .civil -proteedings. . For
example, a person with a substantial interest in property
involved in certain admiralty proceedings may intervene to
protect their private interests”, while.in summary proceed-
ings for the possession of-land; a person in occupation may
apply to be made a party to the proeceedings". Permission to
intervene in the House of Lords may also be granted in civil
appeals from any other court and is not restricted to judicial
review cases”. . -More recently, the Social - Security
Commissioners have debated -the possibility of permitting
interventions by the Child Poverty Action Group in appeal
tribunals where the applicant is-unrepresented.

Thus many of the issues addressed by this research may
be equally applicable to other types of proceedings,
including those where private interests are at stake.
However, it would have heen-impractical te investigate the
potential for third party intervention more generally in such
a wide variety of proceedings. The advantage of judicial
review- proceedings. is that the permission stage allows a
prior vetting of cases to-ensure that real issues of public law
exist; thus ensuring that the cases investigated have some
degree of merit; Judicial review. cases are also more likely
than many. other types of case to raise issues beyond the
interests.of the parties involved, thus allowing greater scope
for the investigation of public interest interventions.

2
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(e} Aims and Objectives of the Research _
Theai
practice-and procedures for .making third party interven-
tionsin judicial review cases: ralsmg issues of public interest.
s objectives were to o

B research the volume and type of civil judicial review cases
having public interest-implications-and where third.party
intervention might be of assistance;

M investigate -and -test the scope and potennal for third
party intervention in such cases; as well as the barriers and
difficulties; i { ‘

. draw.up: practlcal recommendatmns to deve!op ‘the
practice -of -third-party mterventlons, mdudmg a ‘more
permanent:registration system;.:

B raise awareness among vo}untary sector. groups of the
scope for third party.intervention, to-disseminate informa-
tion about potential-cases andto educate:and advise such
gmupsfifnthe use of legal procedures. :

(f) Qutlme of the Research ,

To meet these objectives; an ‘action research’ pro;ect was
conducted-over an eight month period, between 4 October
1999 and 30 May 2000 mdus;ve This research involved the
followmg key elements .

lA’n exam;:natifonfof ail:civétjudicia!‘fevi.ew applications in
which- permission to.proceed-was -granted -to: determine

of the project was to research an d‘evelép the | egaf"

L

_whether they raised issues of ‘wider public interest and

might be: smtable for third party intervention. This part of
the research covered all applications where a Notice of
Motion was lodged by the claimant®™ within the above
period and involved an assessment of the Form 86A as
against a ‘public interest checklist’ specifically designed for
the project. In addition, cases going on appeal to the Court
of Appeal or the House of Lords within the same period
were glso- assessed. This assessment was: conducted by a
researcher and lawyers of the Public Law Project, with the
assistance-of a panel of expert-consultants within the main
areas of civil-judicial review.

B Once cases had been identified as raising public interest
issues and:having a potential for intervention; suitable
public interest bodies were.approached to see if they might
be interested in ‘making:such an intervention. They were
offered advice and .assistance by the Public Law Project,
including -an information pack specifically developed to
inform them of the potential,; procedures-and problems
involved in making third party interventions, The intention
was to- monitor such approaches to potential interveners,
both 1o determine reasons for-deciding not to pursue inter-
ventions as well as-the outcomes of any interventions that
did occur. , :

The next section descrtbes the development of the research
and its results. ST
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2. Defining and operationalising the ‘public interest’

(a) Developing the Public Interest Checklist

in order o identify public interest cases, it was necessary 10
develop a working. definition: .capable of being applied
objectively and consistently. -According: to -one view, all
judicial review cases raise public interest issues-given that
the general public has an interest in ensuring that public
hodies act fairly and lawfully, but this: appreach was too
wide to be of value in the context of this project,

Earlier definitions have focussed upon public interest

law-as-a means-of achieving sodal justice. Cooper and
Dhavan describe it as "the use of litigation and public
advocacy.........1o advance the cause of minority or disad-
. vantaged groups and individuals, or the public interest”, to
"solve social and economic problems-arising out of the dif-
ferential -and: unequal- distribution of epportunities and
entitlements in society"”, Similarly, Harlow and Rawlings
view public-interest law as “the use of law on behalf of dis-
advantaged groups in society to achieve social reform and
legal change"™. These phrases are however too vague to be
objectively .and - consistently apphed for. the purpose -of
practical analysis.

More recent definitions have tended to be rather broad.
In considering the possible public funding of public interest
cases, the Lord Chancellor has defined them as "those which
affect or potentially affect a wider group of people than
those directly involved™. The PLP/justice Working Party aiso
adopted a similar definition of public interest cases as those
"which raise a serious issue which affects or may affect the
public generally or a section of it"®.

A very different view was expressed by Dyson | (as he
then was) when considering applications for protective and
pre-emptive costs orders in favour of public interest groups

_applying for judicial review;

"The essential characteristics of a public interest
challenge are that it raises public law issues which are
of general importance, where the applicant has no

* private- interest in - the outcome of the case. It is
obvious that many, if not most judicial review chal-
lenges, do not fall into the category of public interest
challenges so defined. This is because, even if they:-do
raise. issues of general imporiancé; they are cases in
which the applicant is seeking to protect some private
interest of his or her own.™

For the purpose of this research, it was not necessary for the

claimant to have no personal interest in the case, only that
it raised wider issues of public significance. Rather it was
that-potential interveners should have no personal stake in
the outcome in-order to act.in the public interest.

In drawing up a working definition of public interest
cases together with indicators to assist-its: application to
individual cases, it was necessary to provide some degree
of flexibility while incorporating: sufficient precision to
ensure -its -objective application by- different -people in
different conditions. A number of senior public law practi-
tioners and academics were consulted and as a result, the
following working defrmﬁon of public interest cases was
developed:

Cases which raise issues, beyond any personal interests

of the parties in the matter, affecting .identifiable
sectors of the public or vulnerable groups; seeking to
clarify or challenge important -questions of law;
involving serious matters of public policy or general
public concern; and/or concerning systematlc default
or abuse by a public body.

“A number of operanonal indicators were denved from the

various elements of this definition:

B The case affects, or may affect, identifiable sectors of the
public, either directly or indirectly. A case with wide impli-
cations for large numbers of people may indicate that
public interest issues are at stake®.

M The case will have a significant impact on a vulnerable
group. which may be unrepresented. Such groups might
include children or the mentally ill%.

B The case aims to clarify an important aspect of the Jaw,
seeks to alter existing legal docirine or will otherwise set an
important precedent*.

M The case raises a serious or controversial issue of general
public significance. This includes-issues of public morality or
ethics, social policy or social justice with implications for the
ordering of society, exercise of rights or freedoms and the
regulation of individuals’ behaviour®.

B The case involves systematic default-or abuse by a public
body.

4
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These operational indicators formed the basis of the ‘public
interest checklist’ to be completed for each case included in
the study, a:copy:of which.is included i Appendix 1. The
checklist also required brief notes asto why any-of these
operational indicators were considered to-be-applicable to
an.individual-case: -Where none-of the indicators.applied,
the-person completing the checklist was asked to-provide
reasons why(a) the case was a public interest case in spite
of this or (b} did not appear to be a public interest case.
Finally, a suggested potential intervener was requested for
cases identified as raising publicinterestissues.

“Comments on the use of the checklist: were mv;ted
throughout' the project-from: consultants: who assisted in
identifying public interest cases:

-+ The validity of the Checklist was rewewed afew months
into the study when it became apparent:that it did not-dis-
criminate sufficiently: between groups with the same, or a
similar, interest in the case as one of the litigants and those
with different interests. As a result, the first two items of the
checklist were revised as shown in Figure-3:0: - on

~sln-response to -the invitation: to-comment upon the
Checklist; sone -consultant very -helpfully pointed out the
possible-need for some criteria for intervention given that
not ‘alt::public “interest ‘cases -require “intervention. The
JUSTICE/PLP - Working: Party.-identified three types of case
suitable for third partyintervention. The first are those cases
where the. third party oughtin the interests of justice to be
able to canvas their own concerns. in-the other two types of
case; intervention is desirable to assist-the court, either on
questions ofdaw.orfact {thus equating to the role of amicus
. curige)-or o grounds of publicinterest®. The requirement
that a public interest intervention should assist the court
was: emphasised - more =recently by Simon: Brown L) in
granting permission:to two third-parties to intervene in:the
Court ofAppeal, he expressed the:need for the court:to"be
properly informed.of the difficulties created by the decision
and-of the.various-publi¢ interest: considerations arising?.

The:mere fact that-a case raises public interest issues does
not-necessarily mean-that further information is needed to
assist the court: Sometimes the parties themselves will have
submitted sufficient information, perhaps in the form of an
expert report, or else the public interest considerations may
be sufficiently well known to the court. Other factors might
also militate against intervention, for example difficulties in
identifying -affected ‘groups or the absence of a suitable
body able te: provide ‘the information required. For this
reason a further question was added to the Checklist asking
whether, if-the case was considered to be a public interest
case, - it was -suitable for intervention. Reasons were
requested as to why it was/was not considered suitable.
Theidentification of two distinct types of affected group,
as discussed above, also. gave rise to further consideration
about the appropriateness of different methods of inter-
vention. Where a case affects others with a similar interest
1o the applicant (or, more rarely, the respondent), the sort of
information most likely to assist the court might be back-
ground information on; for example, the number of others
affected with- examples of how. the decision has affected
them. in-many instances this might most conveniently be
presented:in:the form of a witness statement in support of
the: party whose interests are shared, as provided by the
Public Law Projectin R v The Lord Chancellor ex p. Witham™.
This case concerned the removal of exemption or remission
of court fees, which was challenged on the ground that
persons on low incomes were effectively denied access to

-the courts in:proceedings where legal aid is unavailable.

The witness statement:submitted by PLP in support of the
applicant provided examples.-of various categories of case
where-those-on dow incomes had been: prevented from
going to court-often-with potentially serious consequences.
Where however the case affects others whose interests differ
from those of the parties, it may be most appropriate for an
intervenerto have the status of an independent third party
in order to-properly represent those: interests. Similarly, the

» Flgure 1 Rev:smn of ltems on the Pubhc Interest Checkhst

ﬂﬂgmal items

Rev:sedzltems o

*Th“is case affects», or: mayraffect,« identifiable sectors:of -
‘the:pubticeither directly orindirecthy: -+ =0 -

~This case affects others:who may have the sameora .
ssimilarinterest-in the case:(such as.they themselves :
: mxght be the apphcam for: Judtc;al revrew) e

g «Thts ‘case wnH have a sugmﬁcant 1mpact ona’ vuinerable
:group which: may be unrepresented <

“:This case wm havea s:gmfscant impact on a wwder group
~of vulnerable or disadvantaged persons whose interests

' may be unrepresented:in the proceedings. -(Please say
who these groupsimight:be) == e
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latter type of intervention is suitable where the intervention
is necessary to assist on points of {aw. For this reason‘an
additional item was inserted ‘into -the Public -Interest
Checklist folowing the question about whether or not the
case would be suitable for intervention. The new item is
shown in Figure 2:below.

Figure 2: ltem added to the Public Interest
Checklist on method of mtervention

H the case is swtabie for:intervention, do you thmk the
intervention could best/most convemently be done by g
Way Of o A .

“D Affidawt in‘support c:n‘ the app rcant/respondent
{please deiete as appmpnate)

~D~intervenhen as.an-expert third party. -

Please give reasons foryourresponse. -

It was expected that there might be instances where either
method of intervention might be equally appropriate; but
where other factors such-of lack of time before the hearing
date would make the provision ‘of witness statement the
more practical option. RETERREEEE :

(b) Accessmg Relevant Cases \
As-noted earlier, the ‘project focussed upon “civil judiCiai
review applications where permission to proceed had been

. granted and-a claim form fodged with the Crown Office®.

In addition,-judicial review cases going on appeal to either
the-Caourt of Appeal or the House of Lords were monitored
for any that ratsed pubirc interest issues ‘and that were
suitable for intervention: , : 2 :
Before beginning data’ coilection, it'was necessary to

- determine firstly what case materials would be necessary to

identify thesissues raised and secondly whether or not these
are in‘the pubtic domain. For first instance applications, the
case is set out in the claim form, It was established that this

becomes a public document once permission to: proceed: :
‘Has been granted and-a Notice of Motion has been lodged
‘with the Crown Office™. Witness staterments:are not-in the

public-domain-unless they-have been referred to in-open

‘court.-For -cases going to the appellate courts, issues can

generally ‘beidentified: from ‘the judgmentof the court

below: However, it was considered necessary to have access
‘to the Notice of Appeat lodged with-the Civil'Appeals Office
‘o further identify the issues raised-on-appeal The Notice of

Appealis not-aspublic document; and thereforea privileged

‘access’ agreement wasfbbtai_n'ect fromethe Lord-Chancellor’s
‘Department allowing access to both-these and any private
documents (e.g.. witness. statements): required: from the .

- Crown Office: Stmilarly, petitions for leave to-appeal to the

House of Lords are not public documents, although by this
stage ‘the issues are usually clear from the Court of Appeal
judgement-and- are in any event.summarised on the Cause
List published each term;

Consultants to the project were also named on the priv-
ileged access agreement in the event that they would need
to see private case documents to determme whether public
interest issues were raised. :

Administrative Arrangements :

In addition- to the formal right of access to- relevant
documents, there was the guestion of administrative steps
necessary in-order to obtain such documents and access
them within a reasonable time: In this respect; there were
significant differences between the three levels of court at
which-we attempting to identify suitable cases for ‘terven-
IiOﬂ i . : : ‘ ~

(i) The Crown Office

The Crown Office now uses a computerised system by which
to track all judicial review ‘applications from' the time of
fodging the application for permission until closure of the
case. A number of "staging reports” listing all applications
that have reached a:particular stage-of- proceedmgs are
updated automaticaly on a daily-basis.

Applications granted permission. to ‘proceed; and where
the Notice of -Motion had been: lodged with the Crown
Office, were identified from the appropriate staging report
each'week throughout the data collection phase. This report
provided information-including the case number, category,
date on which the motion was todged, and whether the case
was’ tosibe expedited. The relevant case:files were then .
located and the dainy forms were photocopied: 4n:a small
namber of cases “it-was also - necessary ‘to::copy: other
documents: to-help determine-whether or: pot the: .case
raised issues of public interest. These were usually witness
statements made by the applicant providing the factual
context of the case or documents, e.g. grounds of appeal to
the Immigration Appeais Tribunal, referred to in the claim

- form.

“Cases ldenhfled a5’ pubhc mterest cases smtabie for
intervention were "tracked" -to ‘monitor=their: progress
through - the - various -precedural - stages -to- substantive
hearing and, where appropriate, appeal: The:outcome of all
other cases was recorded in-order to find out whether there
was any difference in settlement rates between public
mterest and non-publicinterest cases. ‘ ,

While:the Crown Office systems generally worked well; a
few problems were encountered. Firstly; notall claim:forms
were easily accessible, either because the file could not be
focated or because the form was missing from the file. I

_the latter instance it was. necessary.to. make a.request, via
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Crown: Office staff; for-case bundles:to-be brought up from
another-location. On-occasions it took some weeks for the
claimformto- be located. Secondly,~not: all--applications
appeared: on: the "Motions Lodged" report- and were only
picked up at a later stage: Sometimes this occurred because
thie parties “had agreed 1o. the case :being placed on-the
"warned" list, or even listed for-hearing as-soon-as notice
had- been served on the defendant, but-this did. not always
seem 1o he the -explanation. As a result; four cases raising
public interest. issues were. not- obtained: within sufficient
time to «contact potential. interveners. One of these chal-
lenged the failure of the Secretary of-the Central Office of
the Employment Tribunals to enter sufficient details of
employment tribunal claims ona publicregister. Thiswas:of
particular:interest-to the project given that PLP. advocates
the-setting up of a similar public register of judicial review
cases.: This case-was:-pot identified until after it had been
heard,although an intervention might have been impracti-
cal in:any event because it had been expedited. In the three
other cases however, -interventions might have been
possibie: Another . concerned- the: dassification - of .porno-
graphic videos,an issue that-might have been assisted by
organisations representing children: and other groups vul-
nerable-to the effecis of poraography. The other two linked
cases challenged deportation:-orders as a violation of the
right to family life underArt; 8 ECHR-and were of. particular
importance in view of the complex family units-existing in
the UK and- the. prewous crimpinal -conviction: of- one
claimant, S EERTE T Coae
It-had heen mtended o caHect data from the Crown
Office-onall-civil- judicial review: applications for which
Notices of Motion were:lodged :with a-ten-month period
ending in August:2000.-However,in March 2000 the €rown
Office began a "blitz" to'clear the backlog of pending cases
prior to implementation of the Human Rights Act 1998%. As
a result, many. cases: weres peing listed: for: substantive

hearing at-relatively short notice: There was concerm that;. -

allowing for.the delay caused -by:-firstly obtaining case
documents and then sifting:through them to:identify those
of interest to the study, there would be-insufficient time to
seek interventions, where suitable,in any new cases. By this
time it-also- becamne-apparent that the.same number of
cases: wotlld ‘be obtained in eight months as had been
expected during. ten months. It was therefore decided to
end the V,couectton, Af;anytfurther cases: Iodged after the end
_ofJune 2000. i S T

(1) The OwlAppeaIs Offtce e e
The Civil Appeals:Office does pot: have the beneht of a com-

‘puterised system at present. Applications for judicial review:

granted permission to.appeal and where a Notice of Appeal
has been:lodged appear on-a: computer printout kept on

public:display-in the Registry. However, this:provides only ~

the-case:number and the name of the daimant for.judicial
review. The defendant is not noted and there is no indica-
tion:of when the Notice of Appeal was. lodged or whether
the case has yet been listed for hearing. Although the fist is
updated each week, cases often appeared on the list for
some weeks after they had been heard. One case had been
listed by the name-of one of the defendants to the judicial
review, rather than the claimant. Because only one copy of
the list' was available, it was also difficult to gain uninter-
rupted access to it for more than a few minutes at a time as
other visitors to the Civil Appeals Office also wished to check
the list.

Obtaining Notices of Appeal from the Civil Appeals
Office was also less straightforward than obtaining materials
fromr the Crown Office; although it-is accepted that this is
hecause the Notice of Appeal is not in the public domain. A
number of «€ase files were requested from the Cvil Appeals
Office-and collected .a-week or so later. Sometimes case files
wereunavailable. when requested and could not be
obtained before the appeal was heard. This problem

‘occurred. mainly. at-the beginning of the data collection

period when many of:-the pending cases listed in the public
register were due for hearing within the following few
weeks. in other cases the appeal-appeared to have been
expedited: so .that the Notice of Motion could not be
obtained in sufficient time before the -hearing. There is.
however no means of knowing whether cases have been
expedited from the public register.

Unlike the-Crown. Office, the: Civil Appeals Office was
unable to allow access to their photocopier and relevant
documents had to be copied elsewhere and returned. Case
materials had to be collected and copied in the evenings in
order not to interfere with the work of staff in the relevant
offices. This'proved a significant practical problem once the
Civil Appeals Office was provided with'a new security system
whereby “access to their offices could only be gained by

i wsing a swipe:card.-Case:files could then be-collected.and

returned only if members of staff were available to aHow
entry, which was rarely the case in the-evenings.

(ii) The House of Lords
Information about cases going on appeal to the House of
Lords is publicly available in the form.of the Cause: List
issued at the beginning of each term. This includes the
names of:the parties, the citation of any report publishing
the judgment of a lower court {although most cases are pre-
viously unteported), the solicitors representing each party
and a.brief summary of the subject matier of the appeal.
Those cases expected to be heard in the current term are
also indicated. An example of information available on the
Cause List is-included in the Appendix.

-The House of Lords Minutes.of Proceedings can also be

_accessed on the internet? and are updated each day. The
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Minutes note any cases where a Petition of Appeal-has been
granted (and similarly, where any such Petitions have been
withdrawn). Also included: are any applications by third
parties to intervene in proceedings as well as those cases
where permission to do so- has. been granted. Although
Petitions of Appeal are pot public. documents, brief details
of any case where a Petition has. been granted may be
obtained from a card mdex mainfained by the }udlc:al
Office.

As for cases going to the Court of Appeai judgments of

~ the lower courts can befound-on Casetrack® where these

have not been published in law reports elsewhere,

(c) Identifying Public Interest Cases
Cases were sifted; with the assistance of a-panel of .consult-
ants; to identify those that raised isstes of public interest
and, -of this sub-sample, those suitable for intervention:
Members of this panel were legal praetitioners working for
public interest groups or private practitioners with expertise
in the areas of law expected to raise public interest issues,
e.g. social security, housing, prisons, etc. Cases were firstly
sifted by PLP and in most instances they could easily be clas:
sified as raising public interest issues or not. Some however
required further knowledge or experience ‘of the relevant
area of law involved in order to determine whether public
interest issues were raised and, if so, whether intervention
would be appropriate. These cases were therefore sent to
consultants. A copy of ‘the public interest checklist was
completed, either by PLP-or a pro;ect consultant, for all
cases obtained,

Because all cases had ftrsﬂy to be srfted by the PLP’s

Table 1
Number of cases obtamed for the most
common case categories

researcher in order to knew which required a-consultant’s
opinion, there was inevitably a delay between obtaining
case materials-and referring them to consultants. Although
on some- occasions -consultants ‘were ‘able to- return- the
completed questionnaire within a few days, it was usually
several . weeks - before - questionnaires were returned.
Because the consultants-were all experts in their particular
fields of Jaw, they often. ‘had- many other-professional
demands.upon-their time. This problem became particular-
ly acute as the number of applications eligible for inclusion
inthe study increased, followed by the Crown Office’s "blitz"
to clear the backlog of outstanding cases before implemen-
tation of the HRA. Due to the increasing volume of
applications obtained: for immigration cases:in particular,
new:-consultants were-sought through the Immigration Law
Practitioners’ Association (ILPA).- However, those volunteer-
ing as project consultants were also subject to an increased
workload and as ‘a result were unable to return cases
promptly if at all. In many instances this had no practical
effect as the cases either did not raise public interest issues
suitable for intervention or had settled in the meantime,
However, some cases that would have been suitable: for
intervention were identified with too little time available to
make an intervention. :
A total of 831 dvil judicial review .applications were
granted- permission and subseguently had claim forms
lodged with the Crown Office between 1 October 1999 and
30 June 2000 inclusive, Copies of claimforms were obtained
for all except two cases where all documents were keptina
locked safe pursuantto a court order®; Table 1 below shows
the number:of cases for which claim:forms:were obtained
within the most common case categones =

(d) The Inc:dence of Public Interest in
judmal Review

- Case category. Number of cases
immigration {asylum) . .345
Prisons 57
Education 49
tmmigration (non-asylum) . . . 45
Housing Allocation « S 44
Town and Country Planning 43
Housing Benefit -« g 33
Community Care:: - cio32
-MentalHealth o0 G2
Disciplinary Bodies - - e T
Homelessness: - = oo o w16
Costs and Legal Aid -+ Lot w120
sOther-categories . 00 o vt I 04

1-First Instance Applicatnons

% of total cases | Of the 829 cases for which claim forms were

: .} obtained, three did net have enough informa-
41.6~ | tion 1o determine whether or:not public interest
6.9 | issues ‘were raised. In one of these .cases:afl
59 | documents except for the extremely brief:claim
54 | form were locked in a safe-pursuant to a court
5.3« 1 order. The other two were: both -drafted by
5.2 | -litigants in. person with insufficient detail: and
4.0 | with-no supporting documents that mtght h&ve
3.9 | assisted in.determining the cases.
25 Of the remaining-826 cases for-which- suff|~
2.1 | cient information was available; 549 (66%) did
1.9 | “not-appear 1o raise issues of public interest. This
- 1.6 | sub-sample included two cases, each sent to-the
-+1.4 | -same two consultants; where there was disagree-
12,57 | -ment as to-whether public:interest issues were
2od-raised. . In both cases, PLP-agreed with one con:
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_sultant-that the issues raised were not-of particular:public
significance.~ There were a-number of reasons why. cases
were considered not to engage the public interest, falling
broadly into the following classifications:.

M The case mvolved settled iegal prmcaples and thus turned
on-its own:facts. One_example concerned the failure of a
local authority to comply -with an order. of a Special
Educational Needs Tribunal, where it was clearly under a
statutory duty:to do so. - :

B Although: the case sought:te clarify some aspect of the
law, this was of limited significance. One case, for example,
raised .a point of construction of-an EC directive relating to
the packaging of imported fishery products,

M The case concerned the-approach of a public body when
.considering facts or evidence specific to the particular case.

Table 2

This was typical of a large number of Asylum cases chal-
lenging a Special Adjudicator's findings on the claimant’s
credibility.

B The case affected the claimant’s private {often commer-
cial) interests only, and had no broader impact. This
included Town and Country Planning cases that challenged
the grant of planning permission that would affect the
claimant’s: business or financial interests but had no
broader-impad. In another example, the claimant, a large
retail company, challenged an assessment of its liability for
VAT

The remaining 277 cases were identified as public interest
cases. This sub-sample also included one case where there

+ was disagreement between two consultants, but where PLP

agreed-that it did in fact raise public interest issues. Table 2
shows the number and proportion of this sub-sample

Number and percentage of cases identified by different public interest criteria

- Public interest criterion No. cases % cases granted % all Pl cases*
: ' {n=277) permission

; Affects others who may - have the same or a scmn!ar ‘
interest in the case. : 236 284 85
Will have a significant impact upon a wider group whose
interests may be unrepresented. - 58 7.0 21

_ Aims to clarify an,fimporl'tahtk asped ,yof the Iaw, alter legal ,
doctrine, or otherwise set an important precedent 235 ) 28.3 85

| ERF *R&!SES a serious or controversm! issue of general pubhc 3
+wsignificance. - o ‘ , 68 : 8.2 ‘ 25 .

Involves systematic default or abuse by a public body. 3 37 11

* Because many cases fulfilled more than one criteria, this column total more than 100%.

Table 3
‘Number of criteria by Wthh public interest
-cases were identified

No’rcriteria No. cases "% cases
1 28 SR 10
12 153 § 55

3 87 : 31
4 9 ‘. 3

meeting each of the public interest criteria.

The above criteria are not mutually exclusive as most
cases fulfilled more than one public interest indicator. The
number of different criteria by which individual cases were
identified as public interest cases are shown in Table 3 (left).

The most frequent combination was that the case
affected others with the same interest as the daimant and
aimed to clarify the law or set a precedent (207 cases, or
75%). The second most common was that the case had an
impact on others whose interests were unrepresented and

. aimed to clarify the law or set a precedent (55 cases, ot

9
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20%). - 3 i
Certain - categories of case ‘were pmpmtnonateiy more
likely than others to raise issues of public interest. Table 4
below shows public interest cases by the most common case
categories within this sub-sample and as a proportion of all
* cases obtained in-each respective category.

Categories with a relatively high proportion of identified
public interest cases included, as might be expected, sodial
welfare categories such as' Housing, Homelessness,
Community Care and Mental Health. Some categories with a
particularly high proportion of publicinterest cases {e.g.
Public Health} had too few total cases to draw any useful
" concusions from this. Whilst the proportions of public
interest casesin categorieslike Prisons and Education might
also have been expected; the proportion of Licensing appli-
cations raising public interest issues was more surpfising.
Two cases in this category specifically raised human rights
issues — one the right to privacy under Article 8 and the
other the right to a fair trial under Article 6 ECHR. A third
case was linked to the latter and challenged the same

decision by the same defendant, although' the claimants .+

were represented by a different solicitor who did not specif-
ically raise the Article 6 issue, Also included in this category
‘was thevideo licensing case outlined above. It may be that
"human rights issues will be‘increasingly pleaded in licensing
‘judicial reviews; otherwise there appears to be no general
underlying theme within this category.

An alternative explanation for variations in the. relative

Table 4

numberof publicinterest casesin different categories might
be that different consultants approached cases in different
ways. The fact that in two cases two different consultants
disagreed on whether public interest issues were raised
might support this, although equally there were some
instances where two consultants were ‘in agreement,
However; consultants tended to be specialists inonly a few
related case categories, and for some-categories there was
only one consultant. For this reason it was not possible to
ascertain whether variations between case categories were a
consequence of consultants’ different approaches to deter-
mining cases (which might cast some-doubt on- the
objectivity -of .the public interest criteria apphed) or the
nature of different categories of case.

Despite constituting the largest case category thhm the
total sample and making up more than one guarter of all
identified public interest cases, the asylum category vielded
proportionately fewer: cases: raising public interest issues
than other categories. This was largely due to the fact that

" many asylum cases challenged findings on credibility-that

had no wider application beyond the individual- case. The
proportion of public interest cases within this category was
barely half that of the non-asylum immigration category,
where cases more frequently raised issues affecting athers
with the same or similar interests as the claimant.

By contrast with other social welfare categories, relative-
ly few. public ‘interest cases were identified within the
Housing Benefit category. The majority of Housing Benefit

‘Number and percentage of public interest cases within different case categones

% all Pl cases

=2 hrnmigration {asylum) o S T

Case category No. PI cases % category
‘ (n = 277) e

Public Health 3 75 1.1

Mental Health ‘ 15 75 ‘ e 54
~Criminal Injuries - -5 Tt : 1.8

Homelessness -~ . 11 69 4.8

Licensing 6 55 2.2

Prisons ; : - 28 51 101 . -
TN (IR RARE T 6 S4B s 220

immigration {non-asylum) : 19 42 et 69
= Commiunity Care 13 R 3 R R 47
“Housing Allocation 18 41 s T 6.5
- Education . 18 38 SRR 6.5

Costs and- Legal Aid : 4 36 ' ' " 14
“Miscellaneous - 45 32 : : 16.2

Housing Benefit 9 27 36

22 27.8 -
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applications obtained in the study appeated -to -have no
wider significance beyond claimants’ ewn interests in that
they ‘concerned settled prmaples of law or turned upon
very specific facts. < S

There-were variations between dn‘ferent case categories
in-the criteria by which public interest cases.where identi-
fied. - Homelessness -applications, - for " example, . often
challenged local -authority policies with a potential impact
upon all-homeless people within a borough, not-all of
whom are tlikely to have sought legal advice. A typical
example was provided -by four cases (linked with three
others not:included in this study) that challenged the same
local authority’s. policy. of -accommodating homeless
persons in-bed and breakfast: accommedation outside of
London. Other categories were more likely to include cases
that had an impact upon other vulnerable groups whose
interests: differed’ from ‘those.of ‘the parties -to judicial
review: For example, four applications challenging a new
prison telephone-system. had an impact. upon families of
prisoners.

Human nghts L
As mentioned above, some cases raised human nghts issues
in anticipation of the incorporation of the European
Convention on Human Rights into domestic law, in addition
to the traditional groundsfor judiciat review. The number of
cases in which human rights issues were raised was quanti-
fied for both public interest and non-public interest cases.
Table 5 shows the most frequently raised Articles of the
ECHR and-the-number of cases in which they were raised.
1t should-be noted.that some cases raised more than one
Convention issue: in particular, rights under Art. 14 (prohibi-
tion' of discrimination) can Only ‘be raised in-the context of
other Convention nghts R

+ The right to a fair trial under Article 6 was raised in cases
across a range of categories; but more than one quarter
(28%) of those were Prisons cases. This category also made
up a relatively high proportion of cases in which Article 8
was raised (16%); but was far exceeded by Immigration cases
{both asylum and non-asylum) which together accounted
for about half of those raising the right to respect for private
and family life. ‘

Only one Convention right — protection of property —
was raised more commonly in non-public interest cases. In
all three {one VAT and two EC) non-public interest cases, the
claimants for judicial review were large organisations
seeking to- protect their own financial or commercial
interests. By contrast, the single public interest case raising
the right to protection of property concerned the appoint-
ment of a-social worker exercising rights over the claimant's
social security benefit.

(e) Suitability for Third Party Intervention

One hundred and thirty of the identified public interest
cases were considered unsuitable for intervention because
there was no obvious need for further information to assist
the court. There were a number of specitfic reasons why
further information was not required, none of which are
mutually exclusive:

B The issue raised was already being litigated in either a
test case at first instance or on appeal. This-was particular-
ly common in asylum cases where, for example, several
applications challenged the return of refugees to "safe"
third countries — an issue that was recently heard on appeal
to the House of Lords™.

B The case turned upon statutory construction and no

Table
Number of cases m Wthh dlfferent human rights issues were ralsed
ECHR issue raised | No. cases:

Pi Non-Pl
Art. 2 o ; ++ «:Right tolife. : 8 -
< Art3 . Prohibition of torture (or inhuman) treatment 9 5
oA e -~ Right-to liberty and security 8 -
c oAt 6 SRS <0 Right to a fair trial 20 5
| A7 +wonNo punishment without law ‘ 1 -
o A8 o e o o Rightto respect for private and family life 41, 2
Art.12 : * +Rightto marry and feund a family . 1 -
Art. 14 Prohibition of discrimination 8 -
Art. 1, Protocol 1 Protection-of property« 1 3
AL 2,-Protocol 1.0 . ‘Right to education. ... 1 1
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further information was necessary 1o assist with the issue
raised®. One such case for example aimed to clarify the law
on certificates of lawful use-in Town and Country Planning
cases. The issue raised was whether such a certificate could
be granted to & factory committing offences under the
Environmental Pretection Act.

B The claimant adequately represented the interests of
groups affected by the decision. In these cases the claimant
was usually a union-orother public interest group challeng-
ing the decision on behalf of its members or constituents.
One such. case was brought by the TUC challenging the
implementation of the Parental Leave Directive.

W Sufficient background information -or -documentary
evidence had been submitted by the claimani(s). For
example, three linked cases challenged the designation of
Pakistan as a country in which there is no general risk of

© persecution; all of which submitted?dbc%umentafry?evidence
of human‘rights abuses in-Pakistan. In another case con-

cerning a local- authority’s “housing ‘allocation: policy, the

~claimant provided background information ‘about the

number of properties available compared wnth other local
boroughs. , :

B Submissions of comparative law likely to assist the case
had been made by the claimant. Two cases in particular
made submissions not only on relevant EC law, but also the
approach of other jurisdictions such as the USA and Canada
to the issues raised. ' :

| There were difficulties in identifying groups who would
be affected by the decision. This mainly applied to cases
affecting others on a very localised level, and was common

in Town and Country Planning cases.

M Despite raising issues of public interest; the merits of the-

case were poor, so that it would not be worth an intervener
becoming involved in the case. One Asylum case, for
example, submitted that the refusal of leave to remain in
the UK‘violated the claimant’s right to family life under

Article 8 ECHR. However, on the facts it was clear that the

claimant was unlikely to succeed on this issue.

M Groups who might be suitable potential interveners were
already involved in the application. In one Town and

«Country Planning case raising important local environmen-

tal issues, both the WWF and the Yorkshire Wildlife Trust

were joined as claimants together with an affected loeal -

resident.

The remaining 147 cases were considered suitable for third
party intervention in that further information could be

provided -to -assist  the court: on ‘theissues raised. This
included five cases-where a consultant did not think that
intervention: was ‘necessary on’ the grounds-that counsel
involved in the case were experienced in raising the public
interest issues ‘before- the court, -One of PLP's Jawyers
however disagreed as-it appeared that background infor-
mation, could be provided to assist the court. These:cases all
challenged the -application of: blanket policies by local
authorities and might therefore have benefited from infor-
mation, gathered from local advice agencies, about the
likely number of affected - individuals with examples' of
potentially. serious:consequences for those affected.
Broadly, there were four situations: where intervention
was considered desirable, based upon the reasons prov;ded
by consultants: SEEme

1} Where the court would be assisted by background-infor:
mation on how many others. have been affected by a
decision-and examples of its impact-upon members of this

group,;

2} Where the interests of a vulnerable or disadvantaged
group would -otherwise: fse unrepresented- in ‘the proceed-
ings; ; ,

3} Where the court would be asz»;tsted by expertrse inspe-
cialist areas of law;

4} Where there was some uncertainty about whether further
information or expertise might be necessary. Here it was
acknowledged that PLP might not always be best placed to
decide what, if any, information was. required, whereas a
group with- specialist-expertise may be able to identify 4
need to present a particular perspective on theissue raised.
Cases in this group-often involved fundamental rights of
general public significance, even if the issue raised might

-*not have:a direct inmipact upon.a particularly large ‘group:

One example was a case challenging an ex parte order by a
county court substituting a social worker for a mental
patient’s nearest relative where that relative was opposed to
the patient’s detention for treatment. This case is discussed
in more detail in the next chapter of this report.” ’

There was some overlap between the first two situations.
For example, many. cases raised issues that had an impact
upon claimants’ families. To some extent, family members
could be:said-to have asimilar, if not the same interest in
the outcome -as the: claimant, but may also have other

“interests not shated “by the cdaimant and which are

therefore unrepresented in the proceedings.

Appeal Cases - : : :
Cases going to the ‘appeal courts, other than-those tracked;

from first instance level which were granted leave to appeal,
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have not yet been subjected to the same analys:s asthoseat:
first instance level and are not discussed in this report. No-

interventions were sought on cases going to either the Court
of Appeal or the House of Lords, other than cases already
tracked from first instance levelto the Court of Appeal.
These are discussed below.

Method of Intervention

For all cases identified as suitable for third party interven-
tion, -the most appropriate method - of intervening was
assessed. Table 6 summarises the number-and proportion of
cases suitable for the two different methods.

In more than half of cases. identified as suitable for
intervention, the provision of a witness -statement in
support.of one of the parties was considered to be the:more
appropriate method of intervening. This was because the
cases affected others with the same or a similar interest to
that party and where the court could best be assisted by
background information. tn all but three of these cases, the
witness statement would support the claimant rather than

Table 6

the defendant. By contrast, intervention as an independent

. third party was considered the more suitable method about

one quarter of cases, either to represent the interests of a
group that would otherwise be unrepresented or to assist on
points of law.

In a further 16% of cases considered swtable for third
party intervention, either method was considered appropri-
ate because the decision challenged affected others whose
interests overlapped with those of the claimant, eg.
children or other family ‘members of the applicant.
Although the method chosen would be dependent upon the
extent to which the third party’s interests accorded with
those of the claimant, it appears likely that the provision of
a witness statement might suffice in most cases. Thus this
method might be the most convenient means of interven-
ing in up to three-guarters of cases in total. The three
remaining cases each affected two identifiable groups: one
with similar interests to the claimant and one whose
interests were different and where both types of interven-
tion were equally desirable,

Suitability of cases for two different methods of mterventlon

‘Method of intervention

No. suitable for

% all cases granted % all cases suitable

*thlrd party

intervention permission for intervention
(n.= 147)
‘Witness statement in support ota party to the :
proceedings 86 10.3 59
‘Independent third party to the proceedings 35 4.2 : : 24
i Either a. witness statement or an mdependent s :
- third party ' 223 2.8 16
: Borh a withess statement and an mdependent
el v 3 0.4 2
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3. Assessing the potential for intervem‘ions‘

(a) The Interveners’ Information Pack

It was recognised that while some of the organisations
invited to intervene in cases would have knowledge, if not
experience, of making third party interventions, many
would be unfamiliar with the concept of third party inter-
ventions and somewould have ne experience of litigation at
all. An information pack was therefore produced to inform
them of the potential for intervening in the public interest
and of the practice for doing so: The aim of the information
pack was to stimulate interest in the idea of intervening in
the public interest while also being realistic about the
possible problems involved for less well resourced groups.

The pack provided examples of some recent interven-
tions in judicial review applications, both at first instance

and in the Court of Appeal, which raised issues of public
interest, Two case examples were used to illustrate both an
intervention as an independent third: party to the proceed-

ings and the provision of expert evidence in support of-an—.:-
applicant. Because no formal procedures exist for making-

interveritions in the public interest (other than in the House

of Lords), general principles were derived from the experi-

ence of groups that had made interventions in the past, as
well as drawing from foreign jurisdictions where interven-

tions are common. Suggestions for issues to be considered

before deciding to intervene were also given, €.g. the aims

and objectives of an intervention, ability to apply promptly

for permission to intervene, and the status sought in the
proceedings. Information was also provided on the cost
implications of making an . intervention, including the

current uncertainties surrounding this issue.

The information pack was evaluated by means of a short

fei'eph‘one questionnaire. Unfortunately it proved difficult

o conduct this questionnaire with many of the groups to
which it had been sent as some could not be contacted by
telephone and others were unwilling to give a view because
they had not had sufficient time to read the information.
However, comments were generally very favourable about
the quality and quantity of information given. Not surpris-
ingly, organisations with in house legal expertise found the
information adequate, while those with no knowledge of
interventions would have liked more detailed explanations
of some of the points covered. The latter group did however
tend to find the case examples.of the two different methods
of intervening useful. One of the less favourable comments

was that it appeared to have come from-a "group of
ambulance-chasing fawyers”. until reading beyond the
opening paragraphs. - -

(b) Contacting Potential Interveners
For cases identified as suitable for intervention, an appro-

. priate organisation was contacted provided there was -

sufficient time before the hearing to make an intervention.
Organisations known to 'PLP, and who were aware of the
project and its objectives, -were initially contacted by
telephone to discuss the case concerned. if they were inter-
ested, copies of the claim form and the lnforma‘uon Pack

~'were sent to them. Organisations with which PLP had had

no previous contact were sent a letter explaining the
purpose of the project. A case summary outlining the
pertinent facts and the public.interest issues raised: was
enclosed together with a copy of the Information Pack.
They were followed up by telephone about 10 days later and
if they were interested, were sent a copy of the claim form.

In a few instances, organisations not previously known
to PLP were contacted by telephone either to find out if they
would in theory be interested in certain types of case or
where relatively little time remained before a substantive
hearing date.

All organisations were contacted, if they had not already
responded, to find out whether or not they wished to
consider intervening in the cases sent to them. Reasons for
not wishing to.intervene were. elicited, firstly by open ques-
tioning and then by reading a checklist of other. possible
reasons- for declining. Further regular contact was- main-
tained with organisations that did wish to consider making
an .intervention in order to follow up the process of
decision-making and the progress of any attempted inter-
vention.

() Practical Barriers to Intervention

Only a small proportion. of cases identified as suitable for
intervention was referred to-organisations that might have
an interest in the public interest issues raised. Reasons why
some cases were not sent to any potential interveners are
shown.in Table 7.

A further 11 cases were either settled or withdrawn after
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Table 7

Reasons why some cases were not sent to potential interveners

Reason’ No. cases
Expedition of substantive hearing 15
Known to have been settled or withdrawn: - 73

- Not aware of application in-sufficient time 4*
. -Staved or stood out pending other procedures 5
o Appeared ‘about to settle ‘ ' 3

- Plissues had been settled-in other cases 2
Pilot case for which no potential intervener could be identified 5
Delay in obtaining case materials or determining case 6

' Total 113

* These cases d!d not enter the Crown Office’s "Motlons Lodged" fist and were not picked up until after they had been listed for hearing.

Table 8

Settle‘ment‘/ withdrawal of cases suitable for third party intervention by case category

. Case category:

- No. suitable for intervention

No. (%) settled or withdrawn

having been'sent to potential interveners, bringing the total
1084 or 57% of the{otal sub-sample: of cases considered
suitable for-intervention. : '

There was'a wide variation se‘[t!emem rates between

different case categories; as'shown in Table 8 above:

The- combination of ‘expédition: and-settlement ‘or- with-
drawal meant that interventions-were impractical in all-of
the Homelessness ‘and Community Care cases identified as
suitable. -Similarly, intervention was potentialty-possible:if
only: ane ‘Housing Allocation case.  However, of “these
expedited cases, one of the Housing Allocation and four of
the Homelessness cases went on app’eal’ ‘thus creating the
petenetfa! for intervention at this stage.- :

2T Anpther barrier to-making interventions was the deiay in

- Community Care 9 : 8 (88%)
*. Housing Allocation 13 : 10-(77%)
= dmamigration {non-asylum) 13 9 (68%)
“Mental Health 14 8 (57%)
“rimmigration (asylum): 29 « 19 (66%)
= -Homelessness 8 4 (50%)
- Prisons : 20 8 (40%)
ii::Other-categories 7. 41 o 18 (44%)
“Yotal 147 o 84 (57%)

obtaining case materials - from- the Crown Office and/or
delays in identifying cases within sufficient time before they
were listed for hearing. As already described above, case
files were not always readily available and claim forms were
not -always found in the case file. For some cases, other
documents such as witness statements or copies of grounds
of appeal to tribunals were required-in order fo determine
whether public interest issues were raised; and these were
sometimes:only to'be found in the case bundles which had

" to be specifically requested from another storeroom.

Further -delays occurred during:the process of sifting
throughthe: increasing volume of cases and, where
necessary, referring them to consuitants for their opinion on
whether public interest issues were raised.- To some extent
therefore, such delays were an unavoidable result of the
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project design.

The fact that a number of cases were stayed or stood out‘
pending other events also limited the scope for making

interventions . within the time period available in this
project. In addition to the five-cases that were-not sent out,
another three were either stayed or stood out after being
sent to potential interveners. All eight cases were awaiting
the outcome of procedures that would not be known until
several months after the conclusion of the project. The
potential for intervention may however exist in the longer
term provided that cases do not settle as a result of these
other gutcomes.

(d) Cases Referred to Potential Interveners.

Forty cases were either discussed with or sent to 20 potential
interveners. This included six cases which had been
expedited at first instance but which later went on appeal to
the Court of Appeal. As described in the above section, three
cases were either stayed or stood out pending other litiga-
tion by the claimants so that the possibility of makmg an

intervention was not pursued further. Another 11 cases

settled, but these have been included in the further analysis

because poteritial interveners.had: by this point expressed. .

their views about making an intervention,

Potential interveners were selected on the basis that .
they appeared to have the appropriate information or

expertise to assist the court on the issues raised by the
relevant identified cases. The aim was also to include public

interest groups of various sizes in order to assess whether

greater barriers existed for smaller groups. Some were pre-
viously known to PLP, but others were selected from The
Voluntary Agencies Directory” and the Community Legal

Service Directory® based  upon the group they represented, -

their organiisational ohjectives and/or area of law in which

they specialised. Although particular efforts were made to

contact groups previously unknown to PLP, in some cases it
was more appropriate to send them to groups with regional
networks or with-specific expertise in Eumpean Conventlon
law who were well known to PLP.

.Some of the organisations had considerable knowledge
or-experience of making third party interventions beth in
the domestic-appeal. courts-and in the European Courts.
Another had previously considered making an intervention
as an-independent -third -party -in- Bournewood® and, like
some of the:other groups contacted, bad much experience
of: providing -evidence in support -of ~applications.-In
addition, some ‘board: members of -one -refatively small
organisation -had had. past experience of making a third
party-intervention, although -this was net- known before
sendmg cases to them.

+The following is an account af the outcome of aﬂ cases
sent to and/or-discussed -with petential interveners. -

.. The Prison Telephone System

Four applications lodged within a few ‘weeks of each other

" challenged the introduction of a new telephone system in

various prisons. This system was operated by means of a
telephone card from which the cost of calls was debited,
and prisoners were able to contact only numbers approved
in advance by the respondent prisons. When a call was
answered, the recipient was immediately played a recorded
message to the effect that the call was from a named inmate

-at the named prison. The recipient ‘was then required to

press a number to indicate that they wished to receive the
call before being connected to-the caller. The system was
chatlenged on the grounds that it violated the right to
respect for privacy or family life under-Art. 8 ECHR (although
this was not specifically pleaded by all claimants)."One of
the claimants did not wish a young grandchild to know-that
he was in prison, while another complained that his partner
shared a telephone line with others to whom they did not
wish this information to be disclosed.

Since this issue had an impact upon families of

; '.,pnsoners the cases were. sent to an ‘organisation represent-
" ing the interests of this group They were also discussed

briefly with an organisation representing prisoners’

[interests, which was aware of the cases but agreed that the

first organisation would be a more appropriate group to
intervene. Unknown to PLP, this body had-in fact been cam-
paigning against this telephone system for several months
and was very interested.in making an intervention, either as
anindependent third party or by way of a witness statement
in support of the claimants. This was discussed. at a:subse-
guent meeting of their Managing Board where it was agreed
that they had a moral obligation to intervene. However,
some members of the Board with experience of :making

- third party interventions -had-found that it -had-involved a

large amount of work. They were also concerned-about the
potential fiabilityfor costs. It was theréfore agreed that they
should intervene by way of a witness statement in support

- of the applications.

The organisation. contacted the solicitor of one of the
claimants; sending information about its: campaign.
Despite further attempts to contact: the solicitor-involved,
several- weeks ‘elapsed-before - such .contact ‘was ‘made. A
witness: statement -was- then prepared-and submitted as
further evidence. The applications were heard together in

August 2000;-but were adjourned until modifications to the

system-have been’ agreed by the Prison-Service.

The Double Pumshment (ase 5 ;

An:application challenged the deportation- of a Guyanese
citizen upon-his release from prison as a violation of his
rights under-Articles 7 {no punishment without law) 8 (right
to respect for family life), 12{the right marry and found a
family)-and 14 (prohibitien-of discrimination) ECHR. The
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claimant-was married to a British Citizen with- whom he had
a young child, and-the case thus highlighted the impact of
double punishment - not- only upon: non=British citizens
serving custodial sentences but also their families. The case
was sent to-a small group campaigning against-double pun-
ishment. ,

This group expressed an interest in makmg an.interven-
tion-both ‘because ‘it was an-issue about which- they felt
strongly:and as an opportunity to raise public awareness of
it. However, it'was unsure to what extent it could assist the
court given: the seriousness of the claimant’s offence and
the court’s tendency to decide such cases in favour of public
security. As an extremely small organisation with few
resources, they also expressed concern about costs.

Having discussed the-case ' with'legal professionals and
groups with some experience in similar cases, the group
decided: to: hecome: involved through either method of
intervention. They: proceeded 1o contact the claimant’s
solicitor, although some weeks elapsed: before such contact
was made and the solicitor was-able to-send copies of other
case documents. : ,

« The group then discussed the case Wﬂh an immigration
advice body, who also contacted PLP with a view to making
a joint intervention and requested more information about
the issue of costs: .

After much discussion: between the two organisations; it
was-eventually:decided not to make an intervention for two
reasons. Firstly, the case was considered 'not to go to the
heart of their primary concern that depertation in addition
tora: prison sentence-is fundamentally unjust, but:instead
focussed: upon the deportation as-in breach of the right to
family life. Secondly, the risk of being pursued for costs,
although low, would have had a substantial:impact: upon
them as:-small- organisations. Both: groups however
remained interested in the'principle of third party interven-
tions and -planned- further joint -discussions -to - identify
attributes-of casesthat might merit their intervention in the
future: s ‘ :

Kldney Pauent Cases ey
Two cases: were ‘brought-by :patients undergomg dialysis
which, although factually .very- different, raised - similar
public. intérest issues. In-one of these the claimant chal-
lenged the refusal of entryclearance to an Indian citizen
about-to undergo-tests in the UK. to ascertain whether he
was-a suitable-kidney doner. As a -member of an ethnic
minority; the claimant had experienced great difficulty in
finding a suitable donor within the UK-and challenged the
refusal as unreasonable-and inbreach of Article 2 ECHR (the
nght todifey < e o

= The : other case chailenged the refusal of a health
authonty to provide further -dialysis- treatment .10 an
overseas citizen-unless:payment in advance was given. This

claimant had arrived in the UK to undergo a kidney trans-
plant at his own expense, but the surgery was delayed for
medical reasons. He had paid for most of his dialysis
himself, but had fallen into debt with the health authority
providing the necessary treatment. The refusal was chal-
lenged as unlawful and in breach of Articles 2 (right to life)
and:3 ECHR {prohibition of inhuman treatment). Although
not specifically pleaded, both cases also raised possible vio-
lations of Article 14 ECHR in that they had suffered
discrimination on the grounds of nationality or race in
enjoyment of. convention rights.

A pressure group representing the interests of patients
with kidney disease was contacted, but they did not
consider ‘that either case accorded with its objectives.
Although the group was also deterred by potential liability
for the other parties’ costs - which it described as "frighten-
ing” — it-also indicated that it would have to think very
carefully before rejecting an intervention in a more appro-
priate case. '

The first case was then sent to an organisation whose
objectives were to assist Asian families in their use of healith
services and 1o bring the needs of Asian communities to the
attention of health. professionals and statutory bodies. It
was. considered that this organisation might have access to
background information- about the difficulties faced by
Asian patients in finding suitable donors in the UK.
Unfortunately, they were unable to respond until the case
was about to settle, but expressed an interest in this partic-
ular. case and in interventions more generally. The
organisation had some awareness of judicial review, but not
of the potential to intervene in proceedings. If able to assist
with the case, they would probably have done so by
providing a witness statement because,.as a small organisa-
tion; they could not commit themselves to the costs of third
party intervention unless the case would sufficiently raise
their profile. 1t-was clear from the discussion that they did
not seek-to gain publicity for its own-sake, but to raise public
awareness of the problems commonly faced by the patients
they-represent, - o ~

Other organisations were then contacted by telephone
asboth cases had by this time been listed for-hearing. One
did not consider that either case came within their scope.
Another group representing the interests of -black and
Asian people livingin Britain expressed an interest in both
cases but did not have the resources to conduct the
research necessary to make anintervention: By this point,
there was insufficient time before the hearing date to
make. intervention. practical for the dialysis refusal case,
but the entry clearance. case was referred to a large
national organisation whose aim is to uphold fundamen-
tal liberties. However, although interested in the case,
they did-not:think it ‘practical to-attempt an intervention
within the few weeks femaining before the hearing date.
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The case eventually settled.

Mental Health Cases :
in all but two of the Mental Health cases sent to potential
interveners, ane particular national charity appeared to be
the most appropriate group to intervene. This organisation
did not wish to intervene in one of the cases sent, which
challenged an MHRT's decision to remove a psychiatric
patient to Belgium in the absence of any information about
arrangements: for his removal and subsequent care. This
was because, in the light of a recent Court of Appeal
decision, they-though it would be difficult to establish that
the MHRT had a duty to satisfy itself as to a care plan when
removing a patient to another country, Additionally, they
had no specialist - information. about .psychiatric care in
Belgium. .

Three of the cases sent to Ihts orgamsataon were found

. to have settled when they contacted solicitors to discuss the

potential for providing further information. Two of these
concerned the continued detention of patients due to
failure to provide aftercare services. However, the same
issue was raised in another case in the study that had been

expedited at first.instance but which was sent to the same -

organisation when granted leave to appeal. They contacted
the - claimant’s. solicitors, but did.not intervene because
there was. nothing that could be added to-the claimant’s
own submissions.

Two independent cases challenged decisions by the
same secure hospital to seclude the respective claimants. In
each. case, the claimant had been considered a manage-
ment problem by the hospital and had been secluded for
fong: periods in inadequate cenditions: in breach of the
Home Secretary’s Code of Practice issued-under the Mental

Health ‘Act- 1983, The organisation contacted expressed an

interest in the cases since the misuse of seclusion was of
great-concern. to- psychiatric patients.. Although they were

-imterested in third- party interventions; -having considered
~making one in the past, they stressed the. need to consider

whether the time and trouble involved was well spent as

well as the need to. minimise legal costs. They were also

unsure that they had access to sufficient information to
justify an-intervention; but were willing to.explore the
provision:of further evidence in a witness statement. One of
the cases -however settled, and although the organisation
discussed - the -possibility. of intervening with the other

.claimant’s solicitor, it appeared that there was nathmg they

could-add to the case. «
A further case referred to thrs mgamsa‘tran challenged

,the lawfulness.of an ex parte order made by a ‘county court

substituting @ social worker for a patient’s nearest relative
where the relative would not agree to an application for the

patient’s-detention for hospital treatment.-They were par-

ticularly- interested -in: this case, but -by the time they

contacted the claimant’s solicitor the main issue had been
resolved and. it hadturned into a rather different applica-
tion. Because of difficulties in- keeping .contact: with. the
solicitor involved, they were unable to pursue the prospect
of intervention any.further. - :

Although this particular. organisation was very positive
about third. party. interventions, they stressed the peed to
target their limited resources towards cases with-a signifi-
cant impact for-users of mental health services. Thus they
were most.likely to consider providing evidence by way of
witness statements ‘in ‘order to. minimise their own legal
costs as well as to-save-the time-and trouble involved in
making third party interventions.

Visits by Child Relatives.to ,Special

Hospital Patients

Two Mental Health cases:both challenged a Department of
Health Circular prohibiting visits by certain categories of
child relative to patients convicted of serious offences.
These were both sent o a.legal advice . and information
service representing the .interests of children since these
interests were: unrepresented by the parties involved:.. The
organisation was interested in principle in-making an-inter-
vention, but wished to consider the cases carefully to ensure
that they would be acting in the hest interests of children.
They also expressed: concerns.about the cost implications of
making a third party intervention. Unfortunately, it then

-proved difficult to- keep .contact with this organisation,

although they did. contact: PLP some months later to check
progress.on the cases. By this point-one case had settled and
the other:.had been diS‘fiHiSSﬁdi at-the substantive hearing.

lmmlgration €ases z s
0Of the seven 1mm1grat|on cases sent to potentnal mterven-
ers, five were asylum: cases and two non-asylum. Two cases
— one:of -each category .~-have -already. been -discussed
above, i.e. the kidney donor.case and the double punish-
ment case. The second non-asylum case concerned the
refusal of entry clearance to the UK to a Sri Lankan national
in the interests of national security. The :«claimant- had
already beenvissued with a deportation order from: Canada
on.the grounds that he was a member of a terrorist organi-
sation, but had-appealed to the Canadian Court of Appeal
following dismissal of a:judicial review in that jurisdiction,
The current application challenged the refusal of entry asa
breach of Article 8 ECHR, giventhat-he wished to join family
in the UK, and- of Article 3 ECHR. (prohibition of torture.or
tnhuman. or- degrading treatment) in view of his possible
deportation - from Canada. This case-was sent to an organi-
sation with expertise in Convention law, but had been stoed
out pending a decision from the Canadian Court-of Appeal
and was not pursued further.- ~
One-of the asylum:cases challenged the refusal to-waive
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entry clearance fees in-a family reunion case. The claimant,
and spensor. for entry clearance, was a Somali national
+granted .exceptional leave to remain.in the UK whose seven
«children were currently in a refugee camp. The policy of the
Foreign and Commonwealth Office was that fees could-only
be waived if the sponsor was. destitute and, since.the
- claimant was: receiving income support;:she was not auto-
matically deemed destitute. It was submitied that the
-.refusal was irrational in failing to consider the: financial
status of applicants for entry clearance or totake account of
~the total cost of the fees to the sponsor. The claimant also
- challenged the refusal as a violation of Article 8 ECHR. The
case was discussed with. a-national group. that campaigns
and advises. on immigration and -nationality issues, who
expressed an-interest-in this case. A case summary was then
sent, but nothing further was heard from this group-as they
were in the process of internal reorganisation. An interna-
tional agency representing the welfare of children was then
contacted, but-they considered -that the information
required to assist in the case was too specialised. In any
event, they would: only.be interested in children under 18
«years, and at least one of those in this case was over that
age. No further organisations were contacted .as the case
had settled by this stage..

Another case was also sent.fo the immigration group
mentioned above following a telephone discussion. This
challenged. the lawfulness of a blanket ban on the atten-
dance of legal representatives and. interpreters at an initial
Dublin. Conpvention interview. Again, this-group was unable
to assist for the reasons outlined above. Two other-organi-
sations representing - the interests .of refugees were
contacted, but were also-unable to- assist. The substantive
hearing date was by this point teo close to-make interven-
tion practical. - oo

;o1 Two-asylum cases involved:claims-of persecution against
identifiable social -groups. One. concerned: a homosexual
-Romanian.citizen who- challenged a Special: Adjudicator’s
dismissal of -his appeal against refusal.of political asylum.
The case aimed 1o establish that. the treatment to which
* homosexuals are subjected in Romania, particularly prose-
cution. and -imprisonment- for consensual homesexual
relations: in:. private; amounted to. persecution under to
- Refugee Convention. The case was referred to a small group
which advises homosexual groups on immigration issues,
. who it was thought might be able to provide information
-about the incidence of prosecution and imprisonment of
< homosexuals in Romania. This organisation-however said
-- that it aimed to-give general-advice but-not to get involved
-inv individual cases. They did-however-pass on:the names of
*-solicitors who-assisted them on-occasions.and:who'might:-be
-able.to provide further information. Because the case was
listed for hearing within the next two weeks, it was decided
1o contact:one of the solicitors only if.-the case went on

appeal . oo

The second - persecution case concerned. a Nigerian
woman who had been refused asylum. She was over 40
years and childless, and claimed that the severe discrimina-

“tion suffered in Nigeria by childless older women amounted

to persecution. A group providing legal advice specifically to
Nigerian ‘women was identified as the most appropriate
intervener:in that they might best be able to provide further
information about the treatment of women sharing the
claimant's. characteristics. No response was received from
this group and it proved very difficult to contact them by

~telephone. 1t also appeared that the case might be settling

(although it did not settle); so no other potential interveners
were:contacted.

Prisons. Cases

In addition to the four cases challenging the introduction of

the prison telephone system described in detail above, four
prisons-cases-were sent 1o a charity providing legal advice to
prisoners. Two were linked cases against the same
defendant prison, raising issues about procedures adopted
in discipline adjudications.and the right to legal representa-
tion. The organisation already knew about these cases,
having spoken to the solicitors involved, but did not think
they- had the necessary statistics or other informatien to
assist.

The same organisation also did not think they had
anything to add in-a-case brought by a Category A prisoner
aiming to dlarify-the facters to be taken into account in cat-
egorisation. decisions. The- main reason for this was the
difficulty -in. challenging :cases involving Category A
prisoners. : _

The claimant in-the final prisons case was a disabled

prisoner who:was unable to use most-of the prison facilities:

due to his disability. He challenged the refusal of the Home
Office to identify and move him to a more suitable prison as

~a breach of the Disability Discrimination Act, the Prison

Rules and Article 14 ECHR inthat he had suffered discrimi-
nation in-enjoyment of the right to education under Art. 2
of Protocol 1 ECHR. The failure to move him also meant that
the claimant could not have his categorisation downgraded.
The organisation was interested .in this case as they had
recently dealt with anaother raising similar issues, but had
nothing further to add to the claimant’s submissions.

Housing, Housing -Benefit and Homelessness Cases
Cases in these categories are often expedited where the
claimant dis-in.urgent need -of .accommodation or re-
housing. For this-reasen, four homelessness cases and one
housing case were not sent to potential interveners at first
instance because intervention would have been impractical.

- However; these cases were all granted leave to appeal and

were: referred. to-a national homelessness: charity at this
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stage of -proceedings. The homelessness cases had been
joined with three others, lodged before this project began,

" challenging the policy of the same London borough. The
local authority ‘had adopted-a policy of placing homeless:

people in bed and breakfast accommodation outside the
horough. {1t -appeared that the court might be assisted in
these: cases by the provision of background information
giving examples of similar cases causing particular hardship
for those affected: The organisation to which these cases

- were sent appeared o be <an- approptiate intervener
~ because they might-have access to such information via
their local networks. They:were ‘however already aware of -

these cases through discussions with counsel representing
the claimants, and did not have anything to add to submis-

_sions already advanced.

Similarly, this organisation did not think-they cotid add
anything to assist in the housing case going to the Court of
Appeal: This challenged the application of ‘a housing
transfer - policy ‘whereby exceptional circumstances; e.g.
medical conditions, could not be considered within the
local -authority’s "points® system. -Again, this.case might
have been suitable for background mforma‘rron on cathers
similarly affected. e :

They were interested in considering two other cases in
more detail; One aimed to clarify whether local authorities
have a duty to house homeless parents of young children
under the Children Act 1989. This was a.problem that this
organisation said-they encounter frequently. However, the
main-issue became settled between the parties and only
costs'were in dispute when the case went to a full hearing:
The second case- challenged ‘a “local authority’s policy of
automatically refusing a payment on account of housing
benefit where applicants are under investigation without
taking -other «circumstances into consideration.  This® case
subsequently settled befere intervention could be: cons;d
ered further S :

People wnth Leammg leflcultles =
Oneé ‘of the Community Care cases identified as suttabte for

 intervention - concerned: direct -payments to-users’ of

community .care services; 1t raised- two-issues: firstly,
whether” payments could be made teo ‘carers or other
agencies ‘on behalt of those unable to secure services: for
themselves, and- secondly what - responsibilities” may-. be
delégated by local authorities. An organisation working for
the rights ‘of léarning disabled people to participate in
decision making was known to-have.campaigned in favour
of direct:payments 1o service users, and therefore appeared
to be:an appropriate body 16 intervene. In-fact they.already
knew about-the case (but not that it had gone to judicial
review) aid were ‘keen-to consider-an intervention: They
also suggested that it should be sent to-another individual

who had worked: closely with them in their work on direct

payments.-He also expressed aninterestin the case but; like
the organisation first.contacted, decided that- there was
insufficienttime to make anintervention when the case was
then listed for hearing -at short notice; He was interested
however in making an intervention if the case went on
appeal as he was looking for ‘a test:case on the direct
payments issue. The case appeared to have been listed at
short notice due to the Crown Office “bhtz" but settled ust
priorto the hearing date. :

A second case was also sent to the same orgamsatton
representing learning disabled people. The claimant was a
woman with learning difficulties who ‘had heen detained
under the Mental Health Act:1983 but who wished. to five
independently following her discharge, Staff responsible for
her care supported her wish; but the locat authority insisted
that she be-placed into residential care. Although the organ-
isationr thought that=they- would - have ' some useful
comments {o add tothis case; they did-not have the capacity
to intervene at this time. They again suggested it be sent o
someone at another-organisation with experience in inde-
pendent living issues, bu’t*by this point the case had settled:

Radioactive Waste
The one poliution case obtained in:the study challenged a
decision by the Environment Agency ‘to authorise the
disposal of radioactive wastes arising from Trident produc-
tion -and decommissioning. In addition -to- raising issues
about the legal requirement: to: provide: justification  in
granting: authorisation, ‘this case also-submitted that the
deployment of Trident missiles-is a breach of provisions of
international law relating to armed conflict since Trident
does not discriminate between civilian and military targets.
The issue raised in-respeet of this contention was whether
this was a relevant matter within the scope of the
detendant’s consideration-when reaching their. decision.
Although - this ~application was. brought~by-a.: public
interest group, itwas: considered. that-other such-groups
mighthave :'something further fo .add. It - was therefore
discussed by telephone with-a large‘envitonmental pressure:
group. “It-‘appeared. that ‘this .group hadinfact been
contacted by the:solicitor acting for the claimant:and had
already-discussed ‘the case. As a result, they had-nothing
further to add to the submissions. in‘addition, they were'no
longer cornicentrating resources ‘on-this sort-of issue and
wotld nethave: w:shed to formaﬂy mtervene in any event:

Death in Custody

An-application brought by the Chief Constab!e ofa ponce
forcechallenged andinquest applying a-rider-of neglect'to a-
verdictof accidental-death where the:deceased had died in
police: custody. The'deceased had been-too drunk to be
interviewed following his arrest and 'was detained-at the
police- station rovernight. - His sister-‘had telephone the:
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custody sergeant soon after the deceased’s arrest; expressing

toncern that he might "get the shakes" and was told thata

doctor would be called if necessary. On being interviewed

the next day, the deceased’s hands were shaking badly, but |

the custody sergeant did not-consider him to be il and
therefore did not call a doctor. Within the next two hours
the deceased suffered-a fit in the exercise yard; following
which he was taken to hospital by ambulance. He subse-
quently lost consciousness and died the following day.

Because:-the case'aimed to clarify the apprepriateness.of
apply a rider of neglect to an accidental death verdict, it
would-have an impact upon others dying in-custedy and
their families. It was therefore sent to a group whose aims
include the improvement of the coroners’ inquest system
and who actively campaign against deaths in-custody. This
group was ‘familiar: with this: case and knew that the
deceased's mother had been unsuccessful in obtaining legal
aid:in orderto intervene in the proceedings: She was reap-
plying for legal-aid on alternative grounds and the group
intended to-assist herif-successful or, if not; to intervene on
their behalf. The group was, however, concerned about the
costs issue and wished to seek the view of the coroner (who
had consented to an intervention) on the likelihood of the
police pursuing them for costs. v

The deceased's motherwas agatnm unsuccessful in getting
legal: aid, but obtained pro bono: representation having
been granted:leave to intervene. Following his judgment at
full- hearing;” Tomlinson: | -concluded that, despite some
helptul submissions by the intervener, it might-have been
more appropriate for the intervener to have written a letter
to the court or invited the defendant to draw the court’s
attention to her position®. As a result; the intervener's appli-
cation for costs against the claimant was refused.

Compliance of Civil Procedure Rules

with the ECHR . L

One interesting application submitted that certain of the
Civil Procedure Rutes and Practice Directions were not
compliant with the right to a-fair trial under Article 6 ECHR
in that they allowed some court proceedings to take place in
private. The claimant challenged the failure of a county
court to-make such-proceedings open to the public. This
raised an issue .of -general -public interest -concerning
openness in the administration of justice.

The case was sent to an organisation with expertise in

Convention law as it was considered that they would be able
“ to-balance the right to a fair-and public hearing with the
right to cenfidentiality of proceedings in the civil courts.
The organisation ‘was initially very interested in the issues
raised but, after further research on Convention law,
decided that the Rules and Practice Directions under
challenge were effectively compliant with the ECHR, so that
there was little point in making an intervention.

_Investigation of Police Complaints

One:case was sent {o-an organisation at their own request
and concerned the failure of the Police Complaints
Authority to properly investigate a complaint about alleged
abuse of police "stop and search” powers under the Police
and Criminal Evidence Act 1984. The complainant was a
member of an ethnic minority and his judicial review appli-
cation raised an issue about potential racial bias, either in
the investigation of police complaints more generally, or
where the complaint concerned allegations of racial bias in
the use of police powers. This case was not however taken
any further as the parties were involved in negotiations for
some time before the case eventually settled.

Sex Discrimination Against Transsexuals

A-transsexual claimant challenged the Sex Discrimination
{Gender Reassignment) Regulations as both ultra vires the
Sex-Discrimination Act and contrary to the Fqual Treatment
Directive.: She applied for an appoiniment as a police
constable-but was fater informed that her application would
not ‘be pursued as, because of her transsexual status, she
was prohibited by the ‘Regulations from performing
intimate physical searches on persons in custody. An

‘Employment -Tribunal had  previously ruled that the

claimant had been subjected to unlawful discrimination,
but the police force had since appealed to the Employment
Appeals Tribunal. The judicial review application was sent
to an organisation that-had made submissions on a similar
issue in the European Court of Human Rights. However, the
application. was then stayed pending. a substantive EAT
hearing in May 2001 and was not pursued further at this
point. :

Refusal of Planning Permission to Gypsy Families

This case challenged the failure to determine a planning
application for the development of land occupied by four
Gypsy families. The claimant Gypsies alleged that this failure
was in breach of their right to family life under Article 8
ECHR .given that the: plots of land concerned were their
homes. The claimants had already addressed issues about
the desirability of the applicants’ having a settled base for
the purpose of their children’s schooling and registration
with -health services. However, it was considered that a
group with expertise in travellers’ law might have other
relevant points to add in support of the application. The
case was sent to this group who responded by e-mail to the
effect that they did not have sufficient time to become
involved since staff were already taking on work in their
own time. ‘

(e} Informal "Interventions"
In.addition to the methods of intervening already identi-
fied, a third method of providing specialist information or
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expertise emerged-duringthe course: of- the study.: This
tended to be carried out by organisations with legal
expertise with which solicitors often discuss cases. The use
of this method- hecame apparent when contacting these
organisations with cases suitable for intervention.. One such
group were familiar with some cases that were going on
appeal to the Court of Appeal, having discussed them with
the solicitors concerned prior to the first instance applica-
tion. Another had -encouraged -a -network -of - solicitors
handling relevant cases to Keep them informed of those
where they-might be able to add something. in some such
cases;this organisation has provided statements or further
information to assist an application. As a result of being
contacted by the solicitor handling the case, one pressure
group contacted in this study:was also-able to add informa-
tion 1o be incduded in an application for judicial review.
Another representing the interests of a-vulnerable group
said- that they sometimes prepared the pleadings for cases
referred to them by selicitors. Such cases would ‘then be
handed back to the solicitor to make an application for legal
aid. Thus seme organisations might be "intervening" in a
much more informal way by providing information that the
claimant can make use of, rather than through the more
formal methods of submitting a witness:statement or inter
vening as an independent. third party. :

(f) Cases Granted Leave to Appeal -
Forty-nine of the 63 cases considered suitable for interven-
tion and which-did not settle had been determined:-by the

end of April 2001, of which 18 {37%) were granted leave:to
appeal: either by the High Court:or the Court of Appeal. In
one of ‘these cases, the appellant applied for, but was
refused, an extension of time in which to lodge the appeal.
Thus in 32 (65%) of this sub-sample. of cases in which
judgment had been: given by 30 April: 2001, the only
potential for intervention was at first instance. Two ‘cases
also received expedited appeal “hearings, making them
impractical for intervention at this level unless a potential
intervener had already prepared submissions in anticipa-
tion of-an appeal. .

Six of the cases going-on appeal were sent to potential
interveners at :this stage. These - comprised. four
Homelessness; one-Housing and-one Mental Health case, all
of which are deseribed earlier in-this chapter.A seventh case
was later joined with the Mental Health case at the appeal
stage. For three further cases.granted permission to appeal,
no suitable intervener had:been identified at first instance.

One of the organisations contacted in the study: had
earlier expressed-an interest-inintervening in one particular
case should it go on appeal. Unfortunately this case did not
do so. : s e SR

The view: has: commonly been expressed -both by
members of the judiciary andsome: more experienced
interveners that interventions are best made when the cases
g0 on appeal, since by then the issues have crystallised: The
results of this study-suggest otherwise, as most cases are
unlikely to go as far as'the:appeal courts. Unless. interven-
tions are made.at first instance; the opportunity to assist the
court on issues of publicinterest is likely to be lost:
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mterventlons

(@) "Floodgates" Fears

The results of this project indicate that, far from the
prospect:of the courts being flooded. by applications to
intervene-in judicial review proceedings, there are likely to
be few such.applications. Table 9 summarises the number
and; proportion: of cases identified at various stages of
assessment throughout the research project and shows the
very small percentage of cases in which interventions were
potentially possible on public interest grounds.

- Although-one third of the cases incduded in the study
were identified as raising issues of public interest, little
more-than -half .this sub-sample were considered to be
suitable for intervention. Settlement or withdrawal proved
to be asignificant barrier fo intervention within these cases,
although- it should be noted-that the incidence of settle-
ment ‘or. withdrawal: within the -sub-sample of public
interest cases-suitable for intervention was lower than that
for -non-public interest cases (57% compared to 66%)".
Expedition -also- made iintervention impractical- in a small
propertion of: cases where .the substantive hearing took
place within a few weeks of permission being granted. Of
the 147 public interest cases identified as-suitable for inter-
vention at-first instance, 99 (67%) were-either expedited or
had. settled by the end.of April: 2001;. while another four
were not known about within sufficient time to identify-and
contact interveners: Thisleft only43 (29% of cases identified
as-suitable for:-intervention-on public-interest grounds.and
just 5% of all judicial review cases granted permission)
where intervention was practical. Nine of these were either
stayed or stood out pending other proceedings, so-that only
34 of cases identified as suitable for intervention had been
heard ar were listed:for full hearing by the end of January.

Among those cases identified as: suitable for-interven-
tion; the majority affected other.groups of individuals with
a:similar, if. not the same;-interest. in the outcome as. the

4. Realising the patentlal for third party

claimant or, more rarely, the defendant. The most effective
method of intervening in such cases is probably by the
pravision-of a witness statement. in support of the party
whaose interests are shared by the intervener, rather than by
intervention: as an independent third party. Witness state-
ments are frequently submitted in support of parties to
judicial review proceedings and do not add significantly to
the time-and cost of proceedings.

Even.ip:those cases where a third party intervention was
more appropriate because the case affected others with a
different interest to-either of the parties, many potential
interveners approached by this study preferred to submit
witness statements where possible. Potential liability for
costs appeared 1o be-the -main factor militating against
intervening.as-an independent party, even for some of the
comparatively well-resourced groups. The time.involved in
preparing-an intervention-was also a deterrent, especially
for smaller groups with few staff. ’

- The provision of a witness statement might be an appro-
priate alternative to third party intervention in cerfain types
of -case where-the:interests of the affected group might
overlap.with these of the daimant, for example, as in the
cases affecting families of prisoners. The problem even in
these cases is that the third party might also have other
interests which are not shared by claimants, and which
cannot be canvassed: through a withess statement support-
ing -those claimants. - {n- other:types of case, a witness
statement..cannot substitute for third party intervention
because the case has an impact on others whose interests
are opposed-to those of the claimants. Prisoners’ rights
cases might have a significant impact upon victims of erime,
whose interests:can only be represented by third party inter-
vention. in: such cases, potential interveners' fear of an
adverse costs. order mlght prevent these interests from
being represented.

Table 9

Number-and percentage of " No. cases = % cases

cases identified at dlfferent OIS = T T

stages of assessment Granted permission 01/10/99 - 31/05/80 inclusive , 831 100

AT L e . 4+ddentified as raising issues of public interest . 277 33
.} Suitable for-third party intervention - ~ , 147 18
.-} Third party intervention practical ... . o , - 43 5

23



Third party.interventions in judicial review

In some of the cases identified as suitable for interven- -
tion, potential interveners did not always think that they: -
" had anything to add that might assist the court: The extent

to which the court requires further information might
depend upon other factors outside the individual case.
Multiple linked cases might dispose of the need for further
information where the decision affects others with the same
interests as the claimants. In the four homelessness cases
challenging the same local authority's policy, the fact that
they were -heard together meant that the court no longer

* needed the sort of background information that might have

been provided-by a public interest- intervener. This is
because the.number of cases i itself provided evidence of
the widespread impact of the policy. in addition, the court
was able to see-the:range of adverse consequences suffered
by those aftected since each case provided an example. The
Crown Office practice of linking a-number of cases raising
the same issues may make intervention-unnecessary where
this- would ~merely provide background information in
suppert-of an application. Multiple cases do not however
assist where others are affected whose interests differ from
those of the parties to the litigation.

There-is alse evidence that the orgamsations contacied
in the study made very careful assessments of whether they
could add anything of -assistance in the cases sent to them.
it appeared that they would only consider making an inter-
vention where the issues at stake accorded with a core
organisational -objective; -These . same = organisations
expressed an interest in making interventions should a case
come up that did accord: with their aims due-to a sense of
“moral obligation”, However, the study suggests that most
organisations would be unaware of the existence of such
cases. ' : i :
‘Given: the practrcal bamers that exist to making third
party interventions in terms of -expedition and settlement,
some consideration might be-given to removing some of the
controllable harriers to: making such.interventions, ‘most
notably: ¥
B not knowing about cases atan ear!y enough: stage in pro-
ceedings; ~ ~ :

B being unable to track the progress of cases;

B lack of information or advme about how to' make an
intervention; :

B risk of an adverse costs order if the intervention is unsuc-
cessful.

{b) Access to Information
Of "the twenty potential interveners contacted in this =
research, only five (25%) had any prior knowledge of any of
‘the cases discussed with them. One knew about five of the
:cases sent to them, having previously discussed them-with - .
Anstructing solicitors, and another organisation-had; also -
«discussed a case with the claimants’ solicitors. Both'were rel-

atively large orgamsations with legal expertise.. Another
group, again a large organisation with'legal expertise, knew

of a case from reading a newspaper report. The other two
groups were smaller organisations. One knew of.the case
from its own affiliated lawyers’ group, while the other was
aware of a case through another unspecified source but did
not know that proceedings had been issued. -

Most potential interveners contacted therefore had no
knowledge of judicial review cases that might have been of
interest to them. This was particularly striking i the cases
concerning the prison telephone system where the group
contacted ‘had. been campaigning against its introduction
for some time, unaware that this had been challenged in
judicial review: proceedings. A better known group, by
contrast, was-aware of these applications. This tends to
support-the hypothesis that such information . is mainly
obtained through informal networks that favour larger and
better-resoureed groups. - ‘ : :

However, even those orgamsattons with -informal
networks-do not always know of cases where they could
provide further expertise. One in particular, a group with its
own in-house legal expertise, mentioned that they
sometimes: only know of a case in which they could have
provided assistance after judgment has been reported. This
is'despite having contacts with a number of solicitors who
activelyseek their-advice and further information about
issues affecting the vulnerable group that they represent.
They: found: this particularly frustrating when nothing was
known-about a case until after it had gone to the Court of
Appeal.

if the potential for third party interventions is to be fully
realised, public interest-groups firstly require better access
to information about pending judicial review cases at a rel
atively -early 'stage -in the proceedings. There are two
potential sources of information about judicial review
applications: claimants ewn solicitors, and the courts them-
selves, o - _—

Clalmants Solicitors o :
Some of the larger organisations w;th in- house expertxse
have contacts among solicitors handling cases of interest to
them. This ‘appears. to benefit ‘both the public interest
groups and the solicitors,in that the former have an oppor-
tunity to- address issues “having ‘an impact upon their
constituents and the latter are able to address pohcy issues
that benefit their clients’ cases. :
Recent reforms to legal aid-as-a result of the Access to
Justice Act 1999 and the Funding Code might-encourage
networks-between public interest:groups and solicitors, The

Legal Services :Commission has recognised the need to
-provide public funding for cases, such as judicial review
- applications, that might otherwise fail to attract legal aid on
the-merits.and costzbenefit tests where they have ‘signifi-
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cant: widér-public interest’. This - goes -beyond-the  more
general public -interest relement. that is -inherent" in -all
judicial review cases and has been defined as:

"the potential of the proceedings to produce real

e benefits: for individuals other than the client [other
than benefits to the public at large which-normally
flow from proceedings of the type in question)"*

Thus it might be inthe interests of their clients for solicitors
to contact public interest groups able to provide evidence of
significant wider pubhc interest before apphcanons for legal
aid are subritted:

The Legal Services Commission estabhshed a Pubhc
interest: Advisory Panel i ‘May 2000 in order to assist in
deciding whether-cases have ‘significant wider public
interest’; However, relatively few judicial review cases have
so far been-referred: to the Panel. One explanation is that
the Commission decided to-grant funding in any event on
the standard tests®. However, an alternative explanation
might be that claimants” solicitors are failing to recognise or
record the public interest aspects of the case.

- The development of better networks between solicitors

and public interest-groups:might also continue to favour -

those: groups-with--a: high' profile “and in-house - legal
expertise. One of the main barriers for smaller groups is
likely to-be that solicitors do not-know of their-existence or
of the nature of their expertise on relevant issues. However,
this does not fully explain-the lack of involvement of public
interest-groups at the initiative of legal practitioners, as was
illustrated by one of the examples in this study. Here, the
public interest group concerned was known to solicitors
handling a number of cases in which they could (and even-
tually did} assist -on theissues raised. Despite the group's
ability:to: suppert the claimants by the provision of further

-evidence, the solicitors had not-sought their expertise.. in
other cases, even where potential interveners made contact
-through-the project-with claimanis' :solicitors, they were
unsuccessful in obtaining-a response regarding poss:ble
interventions or information about cases.

“Clearly, this suggests that a culture change amongst legal
practitioners-is also required ifr‘finterv'emions in the-public
interest are to be encouraged. While it is:relatively common
for solicitors to. include supportive witness statements from
persons with an obvious involvemient in a particularcase; it
requires a more lateral approach to seek specialist-informa-
tion:beyond the client's own personal interests in support of
an-application. Such a culture change can best be achieved
by inereasing solicitors' awareness of the value of informa-
tion and expertise provided by publicinterest-bodies, either
for:inclusion in the form of witness statements or through
*informal s interventions” - as described - above. . The
interveners'nformation Pack proeduced-for thisstirdy tould

be refined as a briefing pack for solicitors, assisting them in
identifying public-interest cases which might benefit from
further-expertise, and encouraging them to form networks
with groups able to provide it. The briefing pack might also
be used as a basis for training.

The Courts

This:study-has highlighted the difficulty of accessing infor-
mation through-the courts themselves. No public register of
pendingcases exists in the Administrative Court, and the list
of pending cases:-to which the public has access in the Civil
Appeals Office is not very informative and sometimes inac-
curate.- Only the House of Lords has an effective public
register of pending cases in the form of its Cause List
produced each term. This would enable potential interven-
ers to identify the issues raised by:an -individual case,
assuming that they are aware of its existence.

- However; it might be relatively easy to develop a public
register of first instance applications based upon informa-
tion -already entered on the Administrative Court Office’s
computer-system, COINS. To be of value to public interest
groups, the register should include a brief summary of the
issues raised by each application, similar to that included on
the House of Lords Cause List. This would enable potential
interveners to identify cases that may have an impact upon
their constituents and in which they can provide informa-
tion to assist the court:

Potential interveners are very unlikely to require infor-
mation about a case at the pre-permission stage. The new
rules”, whereby claims must be served on the defendant
immediately on-issue of the permission application, are
aimed at:encouraging earlier settlement. {t: would not
generally be worthwhile for ~public interest groups to
become-involved in-cases that might settle at a very early
stage “or fail to-be granted -permission. H, however, the
reforms succeed in:achieving earlier settlement in a signifi-
cant “number of cases®, fewer are likely to reach the
permission:stage .and a proportion of these will not be
granted: permission’. This would make the task of entering
information-about cases easier and less time-consuming,
Much of the-infermation-required already appears on the
Administrative -Court- Office’s: own "staging  reports”
produced ‘on-the €OINS system, such as the case number,
case category:and names of the parties.

~The Administrative Court lawyers currently produce a
summary of each case for the judge prior to the permission
stage. For those cases granted permission, this might be
used to-add -brief details of the issues raised in the case for
inclusion onthe register. Alternatively; claimants could be
required to provide a-brief-outline of the issues on the claim
form-for this purpose. In‘a few of the claim forms obtained
in-this research: project, the main issues had been dearly
summarised:in-the-grounds of the application. As well as
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being good practice, this might provide a basis-for the case
information to be entered on the public register. If this were
to be-provided by the claimant's counsel in the form:of-a
header to the application, it would also be of assistance to
the Administrative Court Office, the  defendant and. the
judge in addition to providing information for the pubhc
register. :

The public register might also include mformatxon about
the stage that a case has reached-in proceedings, so that
potential-interveners-could find out when a case has been
warned-or listed for-hearing. This register could also be used
to-enable the-public to track any cases going on appeal by
continuing to include these. granted permission to de so0
either by the High Court or the-Court of Appeal. -

in keeping with the.aims to modernise the civil justice
system through greater use of information technology, this
information could be made available on the internet, to
which ‘mest public interest groups now -appear 1o have
aCCess: : ~
Having identified any cases in whtch they are interested;
potential interveners may contact the parties 1o the judicial
review for .copies of the daim form and any. other
documents. Since the claim formis a public document after
having been served on theother parties, a copy may also be
obtained from the Administrative Court Office on payment
of any prescribed fee”. Other documents may also be
inspected or copied with the permission of the court.

{d Clear Procedures for Makmg Th:rd Party
Interventions

Although . some - of -the pubnc mterest orgamsattons
contacted: in the study had experience of making interven-
tions, either as independent third parties-or through the
provision of supporting evidence, others were unaware of
the potential for interventiens in judicial review cases. -
~“Despite-the rule change-permitting anyone to applyto
intervene:in judicial review proceedings , no rules-or guide-
lines currently-exist in England and Wales for those wishing
to de'so. This is particularly-likely to be a barrier.for groups
who are new 1o the concept of third party interventions, but
has also been problematic to more knowledgeable organi-
sations.. One-of “the more -experienced ~organisations
contacted-in this research had made an intervention, inde-
pendently of the study,-in the Court. of. Appeal-and had
initialty received conflictinginformation:on how to go about
applying. for: permission.  Another.. organisation; not

otherwise involved in the study, was willing to-discuss their

experiences of intervening in-the Court of ‘Appeal,-and:had
also:beenunsure about how to-apply for permissiomn the
absence of any formal rules or guidelines, .-~
~da'A-Matter of Public interest, the JUSTICE / PLP Werkmg
Party provided draft rules for applications for publiginterest
interventions®; More recently, -tules-for making-interven-

tions in the public interest have heen issued in Scotland®™.
The Scottish rules with regard to the application for permis-
sion to intervene-are broadly similar to those drafted by the
Working Party and provide that:

B An application:to intervene must be jodged in the court
and served on the: par‘ues to the proceedmgs

W The apphcatton should state bneﬂy the name and a
description: of “the intervener, the issue(s) which raise a
matter of publicinterest, the issue(s)to be addressed by the
intervener, -and«the -propositions to be -advanced with
reasons-for believing that they will assist the court;

B The court may grant feave only if it is satisfied that the
proceedings raise:a ‘matter of public interest, the interven-
tion-is likely to-assist the-court and the intervention will not
unduly delay or prejudice the rights of the parties, including
their potential diability for costs, -

Both the Scottish-rules-and- those suggested: by the Working

Party also make reference to the formr and length of an

intervention, i.e. thatit:should bhe a written submission no

longer than: 5000 words, ‘including appendices (Scottish
Rules), or 20 pages (Workmg Party) unless the Court allows

otherwise. ~ :

It is too - eatly to. monitor the effect of the Scottish rules
on third: party-interventions in judicial review {which had
not previously been ‘allowed in-Scotland). it was also
difficult to assess the effect of the absence of rules in this
study-as-the potential interveners contacted. were sent a
copy-of the interveners’ information pack. This induded a
suggested. procedure for. imaking. an . intervention  based
upon-both thesdraft rules in A-Matter of -Public Interest™ and
the -experiences . of ~previous: interveners.. However, the
absence-of any. rules or-other-information about. how to
intervene -is- likely-to-involve potential -interveners ‘in
spending extra time on seeking advice. This may well be a
deterrent to those with:fewer resources;

The main problem with: rules. is that they are-often
unduly-restrictive: The Scottish rules; for example, limit sub-
missions 1o no: more-than 5000.words. other.-than in
"exceptional circumstances”, providing little scope-for-dis-
cretion: in--most-individual:cases: -Similarly very . few

“interveners-would: be allowed te make:oral Submissions

underthese rules. If public interest interventions:are to.be
permitted for the assistance of the court, then it should be
for. the -court to determine; on a.case-by-case basis, -the
manner in which it-can-best be assisted and. the volume of
information required to assist-on the issues raised.

The use of Directions-hearings to decide the leagth of
submissions and whether they should be written or oral
mightzbe oneimeans: of aveiding the need for rigid rules,
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The Directions hearing could also deal with costs issues such
as ‘applications by the intervener for pre-emptive costs.
However, this would make further demands on court time,
thus increasing the parties’ costs: Because the Directions
hearing would be held only after permission to intervene
has been granted, it would not dispense with the need for
guidelines -on applications for permission to intervene. As
discussed below, costs would also be dealt with at too late a
stage in the pmceedmgs to be of beneflt to pubhc interest
interveners:-

A Practice Direction would appear to be a more effective
means: of setting out principles and guidelines for the
practice. of -making third party -interventions. This- could
include stricter. procedural -guidelines. for -making: applica-
tions for permission {which are'unlikely to be controversial)
whilst allowing greater flexibility in the form and-length of
submissions where  permission is granted. The Practice
Direction might also deal with. costs against interveners,
thus providing greater certainty (see below). The provision
of a Practice Direction need not preclude the court from
holding ‘Directions ‘hearings in-more complex- cases, but
would: mobably make this unnecessary e the majonty of
cases. : ,

(d) Adwce and Assnstance in Makmg lnterventwns
Although guidelines for making interventions, whether in
the form of @ Practice Direction or otherwise; will go some
way to assisting public interest groups wishing to- make third
party interventions, further advice and assistance may also
be necessary,: especially: for those without in-house-legal
expertise. For:the ‘purposeof thiswresearch, the Public'Law
Project “has~produced: an -information ‘pack for -potential
interveners whichis :now available onits website®™. In
addition: to: guidelines on how-to -apply for permission to
intervene; theiriformation pack gives examples of: previous
interventions, as well as'some: of the practical issues that
publicinterest groups may need to consider when: deciding

upon:a method of intervening. Also included are some of .

the issues to-consider when deciding whether-or not to
intervene; based -upon ‘what has been learned:-from
previous:interventions. Those groups contacted in the study
and who commented-on the information: pack appeared to
have found this-section-particularly useful.:

‘However; it is likely:-that publicinterest groups, particu-
farly those with no ‘in-house legal expertise, will-require
more individual guidance on-making interventions or about
judicial review procedures ‘more generally. Some of the
groups ‘with 'whom cases ‘were discussed as:part .of the
project had no previous experience of judicial review, and
others had not previously been aware that third parties can
intervene in proceedings. A limited number of organisations
exist which may be able to provide advice and assistance to
such groups®. Alternatively, those organisations: that!fave

- made successful public interest interventions might be

willing to-advise-others wishing to do so, perhaps acting as
a "mentor”. A list of such organisations could be compiled
for circulation to other potential public interest interveners,
possibly via the Public Law Project's own website.

{e} Reducing Uncertainty About Costs

Interveners' own costs

Public interest interveners usually have to bear their own
costs involved in making an intervention. 1t was notable in
this-study that none of the organisations contacted raised
the possibility of being awarded their own costs in the event
of a successful intervention. This may have been because
the issue was eclipsed by that of their potential liahility for
other parties' costs if unsuccessful, but could equally have
reflected a willingness to bear these costs in the interests of
those they represent. The prospect of raising the public
profile - of their' constituents and campaign objectives
appeared to-be a more valued consequence of a successful
intervention forthose groups giving serious consideration to
intervening.

Although potential liability for the other parties' costs
was a particular deterrent to making interventions as an
independent party;-it is likely that the costs of representa-
tion if oral submissions are made could be equally
problematic for many groups; especially those without in-
house legal expertise. It might be possible for a Panel to be
established -of counsel able to offer free representation to

~ public interest groups, perhaps as part of the Bar Pro Bono

Unit.

Other parties' costs

The risk-of an-adverse costs order should an intervention be
unsuccessful. was' mentioned by most organisations
included in this study as a significant barrier to making third
party interventions. This is demonstrated by the fact that
even though other barriers were removed in this study by
providing groups with information, guidelines for making
interventions and further assistance, many decided not to

intervene .independently due to the risk of having to bear

the other parties’ increased costs. Smaller organisations
tended -to describe this as "frightening” or "devastating”
and, for this reason, those who did consider intervening said
they would be more likely to submit evidence in support of
a party to the proceedings. While this is an efficient and cost
effective alternative in cases where the intervener’s per-
spective largely accords with that of one of the parties; it is
not appropriate ‘where the case affects others whose
interests differ from those of the litigants. Consequently, the
interests of some vulnerable or disadvantaged groups are
likely to be unrepresented in judicial review proceedings
while the current position on costs remains.

Costs were not just an issue for the less well-resourced
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groups: -all -public- interest -groups have limited- financial
resources and must therefore justify their expenditure. One
of the larger organisations made particular mention-of the
need to minimise legal costs by targetmg their efforts
towards motre significant cases.

In some cases, both parties might welcome a thzrd party
intervention and therefore agree in advance niot to pursue
the intervener for costs. However, this:is:not always:so. One
of the grganisations contacted-in-this study was interested
in intervening in a Coroners’ case, but-was worried about
the prospect of being pursued for-costs by the applicant
who was unlikely to.welcome their.intervention. (in fact this
organisation did net intervene because the mother of the
deceased was granted permission to do so.

There are precedents for making no order for costs
against cunsuccessful ~applicants where -issues -of - public
importance have been raised, some: of -which date -back
many years™. More recently, in Coughlan, a partially suc-
cessful - applicant was- not required- to pay any - of the
respondent’s costs on the ground that she had raised an
issue of wider public significance®™ The problem -with
making no order for costs-against-an intervener.is that the
successful: party would be-unable to-recoverany increased
costs due to the intervention. This may be viewed as unjust,
and the courts are mindful-of the fact that public authori-
ties: themselves  do not: have .unlimited :funds. Their was
general- consensus within the JUSTICE/PLP Working Party
that the court should have the discretion to award costs to
the-successful party out of central funds®~ a suggestion pre-
viously:made by the Law Commission in relation to public
interest litigation®. However, sorme members of the Working
Party:did notthink that this would go far enough towards
reducing the uncertainty over costs:which currently deters
many-public. interest groups from: making interventions.
Whether-other parties’ costs are paid from-central funds.or
borne by those parties-themselves; decisions to-this. effect
are:made-only after the case-itself-has been decided. As a
result; only thewery best resourced groups are able to take
the risk-of intervening in the public interest: - SIS

- Pre-emptive costs arders in - favour-of- a_publicinterest
intervener are -one means of reducing this-uncertainty. Pre-
emptive costs orders in-favour:of :claimants-are relatively
common in-Chancery:caseswhere applications; if successful,
would benefit a much wider group such as-beneficiaries.of
a-trust fund®. Claimants-bringing judicial review. proceed-
ings imthe public interest -‘have, however; been.unsuccessful
irobtaining pre-emptive costs orders;and it is doubtfulthat
many interveners- would have: much .greater. chance of
success:givern-the very:strict conditions laid down. in-ex p.

CPAG®:-Markus and Westgate have suggested that the courts
should-provide clearer guidance as to the circumstances in
which an unsuccessful applicant will not be held liable for
the other parties’ costs to improve the position of those not
granted pre-emptive costs orders®. Similar guidance would
equally benefit public interest interveners. ‘
One-means of dealing with:costs before the substannve
hearing might be to hold a Directions hearing. This would
allow agreement to be reached between the parties, subject
to the length and format of submissions by the intervener,
or forthe.court. to set out other conditions under which the
intervener -would ‘be exempted from costs lability.
However, ‘Directions. hearings. in themselves increase costs
and resulting decisions on costs would be made at too late
a stage in proceedings to.be of benefit to- many smaller
public bodies. Additionally, in the absence of any general
guidelines-for the courts on-costs; this method may lead to
atack of consistency between different cases. _—
if,-as.discussed earlier in this chapter, guidelines on the
length and form of submissions are provided by means of a
Practice: Direction, -the:issue: of costs ‘could be more effi-
ciently dealt -with -in the same-way.-The. provision of .a
general principle on costs would improve certainty. for
potential interveners by making clear the criteria to be
satisfled if -costs -are 1o’ be limited “or-waived: -However,
providing.greater certainty with regard to costs will not in
itself be sufficient to encourage interventions from ergani-
sations with -lesser resources. Such - guidelines -must
significantly broaden-the circumstances under which public
interest interveners:witl not be Hable for costs.
~Interventions:ate oniy:permitted where theywould be of
assistance fo the:court. If the intervention. addresses issues
of public interest on which the intervéner can assist; there
is a'strong argument.-for a presumption against liability for
other:parties' costs; rebuttable on grounds of abuse or mis-
conduct by the intervener: Whete the:court has taken the
view that <the intervention--would" be .0f assistance, the
question ~of “whether: that . intervention is-successful- or
unsuccessfulne -longer--arises ' whatever - the .court's
decision;it-has been informed by the intervener's submis-
sions. Thus the intetvenerisin a similar position te amicus
curiae; whe themselves are not-liable for. other parties’ costs.
Another point in favour of:a "no costs" presumption. is that
public interest: interveners-are xarely, if .ever, -entitled to
their-own costs®. This approach would therefore redress an
inequality while-making interventions:accessible to smaller
public interest.bodies with relevant expertise. As a resylt,
the court will-benefit from being better: mf@rmed about the
isses-to be decuded :
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5. Conclusions and recommendations

#§ At present, publicinterest groups are-often unaware of
1 epending judicial review cases in which they might
provide further information or expertise for the benefit of
the court. ~Although some larger groups -have informal
networks with solicitors handling cases of interest to'them,
this does not guarantee that they are aware of all relevant
cases. ,

Recommendatlon' .

B Pending civil judicial review cases granted permlssaon to
proceed should be published via a website. Information-on
each case should include the name and reference number,
stage it has reached in proceedmgs and a brief summary of
the issues: raised, -thus:enabling -public. interest bodies to
identify cases of interest to them and where mterven’uon is
practxcal

2 _There are currently no ruies or gmdelmes regarding

o third party interventions. Although. specific rules are

likely to be too restrictive, some form of general guidelines
and principles to be applied when granting permission to
intervene would. assist both potentza! interveners them-
selves and ‘she courts S e L

Recommendatlon‘ o
M A Practice Direction on- thlrd party mtervennens should
be made. This should set out' general guidelines in-how to
go about applying for permission to intervene, together
with principles to be applied by the court when granting
permission. Ideally, the Practice Direction should also
provide guidelines as to the length of submissions, whether
these should be written or oral, and orders for costs (see
below). This would obviate the need for costly Directions
hearings except in the most complex cases.

The current position on costs, whereby unsuccessful
3 &interveners are potentially liable for the other parties’
increased costs, means that only the very best resourced
groups can take the risk of making public interest interven-
tions. Although the courts have sometimes made no order
for_costs against interveners, the fact that these orders are
grantéd only after the trial leaves interveners in a state of
uncertainty.

Recommendations:

B General principles on costs should be included in the
Practice Direction on third party interventions, such as the
conditions under which interveners will or will not be liable
for ‘costs. This would create greater certainty for potential
interveners as well as for other the parties involved.

B A presumption. should be created that interveners
assisting the court in the public interest shoutd not be liable
for other parties' costs, rebuttable on grounds of abuse or
misconduct by the intervener, As well as encouraging inter-
ventions for the'benefit of the court from less well resourced
public interest bodies, this presumption would counter-
balance the unjust situation whereby interveners are rarely,
if ever;awarded their.-own costs. :
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Notes

I Changes to the rubes and procedures of the Administrative Court

" Office have been implemented following the Review of the Crown .
Office List, Lord Chancellor’s Dept., London 20()0 (The Bowman
Report). b

2 RvThe Lord Chancellor ex p. CPAG [1999] 1 WLR 347,

3 . Ibid. These are: {z) the issues raised are truly of general public:

.. importance; (b) it is in. the public interest to make the order; (c) the
intervener is less able than the other parties to bear the costs, is
unlikely to continue with the intervertion if the ofder is not grant-
ed, and would:-bé acting reasonably in 5o doing. :

4. R v London Borough of Hammersmith & Fulham ex p. CPRE
{ludgment No.2) 26 October 1999 (unreported).

5 For example, R v Central Criminal Court ex p. Francis and Francrs
[1989] | AC 346, in which the Law Society intervened. - e

6.: Ry North and East Devon Health Authority ex:p. Coughlan [2000}

.- 2WLR 622, in which the Royal College of Nursing intervened,

7 R v Minister of Agnculture Fisheries and Food ex p $ PAnastasrou
(Pissouri) [1994] COD 329, ' v

8. Rule:54.17 - : : ERT P : .

9 This is'in contrast to-Scotland, where procedural rules now exist for
making third party interventions as part of that jurisdiction’s

“reforms in response to the Human Rights Act 1998. However, there
had-been no: previous provision for making interventions in
Scotland. :

10 A Matter of Public lm:erest Reformmg the iaw and practrce on inter-
ventions in pubhc interest cases (1996) jUSTlCE / Public Law - ‘
“Project.

{1 This view was expressed by some pqtemral interveners contacted in
this study. . .

12 For example, the Court of Appeal invited the Equal Opportunmes
Commission to intervens  to assist in relation to European discrimis
-nation law in Shields v. E. Coomies (Holdings) Ltd. [1978} 1 WLR

~ 1408,

I3 Practice Direction - Admlralty 2A 6.8

{4 CPR 1998 Schedule 2, cc24.4,

I5 For example, the Commission for Racial Equality intervened in
Anyanwu & Anr v South Bank Students Union & Anr [2001] 2 All ER
353, a case that originated from an Employment Tribunal, and the

Refugee Legal Centre made written submissions in Horvath v
Secretary of State for the Home Office [2000]-3 AlLER 577; original-
Iy from an Immigration Appeals Tribunal.

16 ‘Chimants’ and ‘defendants’ were known respectively as 'applicants’
and "respohderits’ during the period of this research, and this was
reflected in materials produced for the purpose of this research.
However, the new nomenclature is used throughout this report for
the sake of consistency.

17 Public Interest Law (1986) Osford: Blackwell,

18 Pressure Through Law (1992) London: Routledge. :

19 Access to Justice with Conditional Fees, March 1998 ot parg 3.32

20 A Matter of Public Interest, op cit, pp4-5.

21 R v The Lord Chancellor ex p. CPAG, op cit, p 353,

22 e.g-ex parte Witham [1997] 2 Al ER 779; concermng the Faising of

-, court fees.

23 e.g. R v Bournewood NHS Trust ex p L [|999] ] AC 458, a casg in
“which the Mental Health Act Commtsston xntervened in the House
of ‘Lords:

24 e.g:R v Gloucsstershire Caum‘.y Couingil.ex. p. Barry [1997] AC-584; con-

... .Gerning the extent to which resources affect local authority duties

to make community care provision, . ,

25 e.g. R v SSHD ex p. Brind [1991] 2 AC 696 {validity of a broadcasting
ban), R v Cambridge District Health Authority ex p. B [1995] | WLR
898 (public funding of expensive and uncertain medical treatment)

-, and R v Secretary of State for Foreign and Commonweglth Affairs ex p..
"The World Development Movemenz Ltd [I995} l WLR 386 (proper
" Use of overseas aid).

26 A Matter of Public Interest, opicit, p.i8 -

27 R v Dept, of Health ex ‘,Source lnformatlcs [ 2000] COD l 14

28 Op cit.

29 The Crown Office has since been renamed as the "Administrative:
Court Office” following recommendations-in: the Review of the Crown
Office List (LCD, Londan, 2000). See Practice Direction (Administrative
Court: Establishment), The Times, 27 July 2000. However, the earlier
name'is used where this applied during the perfod of the research.’

30 The claitmant for-jurdicial réview must now serve: the. claim form o

- the defendant and-any other.interested parties within-seven days of-

) lt being issued and to serve notlce of service on the Admmlstratlve
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Court Office within seven days of service. Thus the claim form now
becomes a public document prior to the permission hearing (CPR
Part 54 and PD 54). The impact of this upon potential interveners is
discussed fater in this report.

31 See Practice Direction: Crown Office List, 23 March 2000.

32 www.parfiament.uk

33 This is a website set up by court reporters Smith Bernal, providing
full-text judgments (and sometimes post-judgment proceedings) of
cases heard in the Administrative Court, High Court and Court of
Appeal. Judgments of the House of Lords, Privy Council and the
Scottish Courts can also be accessed through links to other web-
sites. ‘

34 One of these cases was later discovered to be the application by the
convicted murderer lan Brady challenging his force-feeding while on
hunger strike in Ashworth Hospital. This would therefore have been
identified as a public interest case had the Form 86A been in the
public domain. However, because by court order there was no pub-
lic access to the claim form, the case has been excluded from fur:
ther analysis in this study.

35 R v SSHD ex p.Adan and others [2001] | AC 293.

36 Now that the Human Rights Act 1998 has come into force, it is like-
ly that many cases turning upon statutory construction might be
suitable for intervention as the courts will be required to interpret
legislation, so far as is possible, so that it is compatible with
Convention rights. To do this, they will need to determine whether
a particular construction breaches any of these.rights. Interveners
may therefore be able to provide specialist information to assist in
matters of statutory construction.

37 NCVO Publications, 1996 :

38 Community Legal Sefvies; 20007 7

39 Opat

40 RvHM. Coroner for Coventry ex p Chref Constable for Staﬁ'brdshrre
Police. 5 July 2000 (unreported).” 3 :

4] The settlement/withdrawal rate for public interest cases not suitable
for intervention was 55%, i.e. comparabie to the sub-sample that
were suitable for mterventlon :

42 Funding Code s2.4 B

43 | Gould Advising on pubhc Interest ‘cases, Legal Action, December )
2000.

44 CPR Part 54

45 Doubts have, however, been expressed that the new procedures will
achieve this aim. See, for example, Cornford and Sunkin [2001] The
Bowman Report, access and the recent reforms of the judicial review pro-
cedure. Public Law 11-20.

46 The Crown Office Review found that, during the year ending june
1999, 53% of all applications were granted permission {p.F-1).

47 CPR 1998 Part 5.4

48 Rule 54.17.

49 Op cit, pp 38-39.

50 Scottish Statutory Instrument 2000 No. 317.

51 Opcit.

52 www.publiclawproject.org.uk

53 The Public Law Projéct is one such organisation.

54 e.g. Hanks v Minister of Housing {1963] | QB 999, which concerned a
challenge to a compulsory purchase order under the Housing Acts.

55 R v North arid East Devon Health Authority ex p. Coughlan (judgment on
costs) 16 July 1999 (unreported).

56 A Matter of Public Interest, op cit, pp 13-14.

57 Law Commission Consultation Paper No. 126 Administrative Law:
Judicial Review and Statutory Appeals (1993) HMSO para. 11.9 -

58 e.g. Laws v National Grid PLC (Costs) [1998] Pensions Law Reports
295. See also Carnwath, R. (1999) Environmental litigation - a way

through the maze? ] Environmental Law Vol. i 1, 3 for examples and
discussion of both pre-emptive and "no costs” orders.
89 Op-dit,p

60 K. Markus and M. Westgate Pre-emptlve costs orders (!998) JR76.

61 This is in contrast to the position of "own interest” interveners,
most notably in planning cases, who may be entitled to costs under
“zertain conditions specified ‘in Boltor Metropolitan District Council v

< i~ Secretary of State for.the Environment [19951 L WLR 1176. It should

_ however be noted that in such cases the intervener is treated as a

" ‘sécond defendant to the apphcatlon Thus the |nterveners costs are

payable not by a public body but by the elaimant, which:is-cften a
large commercial organisation. It remains to be seen what the posi-
_ tion of a public interest intervener might.be if it were to intervene
in opposition to a relatively well-resourced claimant for judicial
U review. ‘
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Appendix 1

CONFIDENTIAL
Please return to: |

~ Deana Smith
Legal Research Officer
The Public Law Project’
Room E608
Birkbeck College
Malet Street
tondon WC1E 7HX +

. Telephone: 020 7467 9815 .

Third Party Intervention Project =~
Case name: =~  Ref.

We would like your he!p in decxdmg whether thisisa pubhc interest case. Our workmg deﬁnmon of “pubhc
mterest" m Judlaal rev;ew proceedmgs is as foHows

Cases which raise issues, beyund any- personal interests of the parties in the matter, affecting identifiable
sectors of the public or vulnerable groups; seeking to clarify or challenge important questlons of law; involv-
ing serious matters of public policy or general public concern; and/or concerning systematic default or
abuse by a pubhc body N

Below are some operatlona! md!cators WhICh jomtfy or separately, may be used to |dent|fy pubhc interest cases
for the purposes of this project. In recordmg details of public interest cases on our database we wish to note .
which indicators were considered applicable in each individual case and why.

Please would you tick the indicators that apply in this particular case, giving brief notes as to why you consider

them to be applicable.

( This case affects others who may have the same or a similar interest in the case (such as they might them-
selves be the applicant for judicial review).
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This case will have a significant impact on a wider groupof vulnerable or disadvantaged persons whose inter-
‘ests may be unrepresented in the proceedings. (Please say who these groups might be.)

NB ~Please consider groups who may be outside your normal sphere of interest: for examp}e a prisoners’
rights case may also be of interest to victims’ groups. S

{1 This case aims to clarify an important aspect of the law, or seeks to alter existing legal doctrine, or will other-
wise set an important precedent.

& This case raises a serious or controversial issue of general public significance.

EX This case involves systematic default or abuse by a public body.
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if none of thefabove indicators apply,to this case, p’leasegive reasons why you consider that either:.
| Th:s case appears to be a public interest case even though none of the md;cators apply, or
U This case does not appear to be a public interest case; or ,

U 1t is impossible to decide whether this is a public interest case without more information.

Please prqvide as much detail as possible below.

If you consider that this is a public interest case, is it suitable for intervention? Please give reasons why it is/is not suitable.

If the ‘case is suitable for intervention, do you think the*‘interv‘ehtion could best/most conveniently be done by way-of: -

[J Affidavit iny support of the applicant/respondent (please delete as appropriate).
W intervention as an expert third party,

Please give reasons for your response.

Please suggest potential interveners;

Thank you for completing this checklist.

Name: ' S Dates
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Appendin2

Third party mterventlons in judicial review

mformatlon pack

Introduction saiie how to make an intervention. the Canadian. Supreme Court, citing
Judicial review applications often raise - In order to address these barriers,  articles from a variety of sources in its
wider issues of public interest that go  the Public Law Project is conducting  submission that pornography poses a

heyond - the:-interests -of -the parties ‘action research’ on the potential for  serious risk-to women®. )
involved. Many of these cases affect dis-  third party interventions in civil judicial  In this ' country, .interventions are
: ~nore. - widely used . to

\ on appeal in ex parte Coughian3
to address issues-ofcoricern to hoth the
o ,n_ur_smg ‘;pmfessron ‘itseff -and. patients

s used one particular
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method of bringing information before
the court, ie. by presenting an
argument that was independent of the
parties involved in fthe case. An
example of how this was done in the
case of Coughlan is given below.

in this example, the Royal College of
Nursing intervened as an independent
third party to the proceedings.

Another means of bringing special-
ist information to the court’s attention

by witness statement, and has been
used by the Public Law Project in the
case of ex parte Witham®. This can only
be done with the consent of the
relevant party. The party’s own solici-
tors will assist you with what is a fairly
straightforward procedure,

In contrast to the Royal College of
Nursing in Coughlan, the Public Law
Project was not a party to the proceed-
ings in Witham, but instead acted as a
kind of expert witness for one of the
parties,

In-somecases: e;ther methcd may
prove equally effective:and the decision
may - depend - upon the following

istatement

by providing evidence in su pport of
one of the parties involved: This is done

factors:

B Costs — submission of evidence in
support is likely to be less costly for the
intervener both in terms of their own
costs and those sought by the other
parties.

B Time - preparing a witness
may ' be  quicker - and
therefore the moresuitable method if a

case has been expedited.

B Rules of evidence — these place
restrictions on what may be included in
witness statements.

W Status — third party interventions
have the advantage of enabling more
objective information and neutral
argument to be presented. The third
party intervener’s status might be that
of an expert to assist the court rather
than necessarily assisting one of the
other parties.

Qur project: is- interested: in both
methods- of  “intervening”.- For the
purposes . of - clarity however, - the
remainder of this document will use

Case example 1: ex parte Coughlan

the term “third party intervention”

mean the type used in Coughlan. Due
to their relative novelty, standard pro-
cedures have yet to be laid down. The
information that follows represents our
knowledge of the practice and
procedure based upon third party
interventions that have been made so

; far.

Practical Issues

Who can intervene?

There is no specific requirement that
those wishing to intervene in judicial
review cases must meet. However, the
court is more likely to allow an inter-
vention if an organisation can claim a
special remit (e.g. to represent the
interests of particular groups who may
be affected by a case) or access to infor-
mation or expertise that will assist the
court’s understanding of the wider
impact that the case might have.

When can an mterventlon take
place?

in both-the High Court:and the Court of
Appeal, ‘the: current crules -allow any
person to:be heard in opposition to-an
application - provided - ~the  court
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1 “a proper person to be

Howing third. parties to be heard in
gipport of an application; but the court
“ dbes have the power to ensure that
anyone affécted by a decision has an
opportunity to present their case®.

gty thie' House of Lords® third parties
may apply for permission to intervene
by - petition. Various ‘human righis
organisations have been granted per-
mission, ~both  individually and
‘collectively, in recent years,” as have
statutory agencies such as-the ‘Equal
Opportunities Commission and the
Commlssxon for Raual Equahty11

How wm I know about relevant -
cases?”

The Public Law Project will be aware of
all judicial review cases that have been
granted ~permission to proceed and
where a daim form has been lodged in
the Crown Office, as well as cases going
on appeal to the Court of Appeal and
the House of Lords. We will let public
interest organisations know of suitable
cases in which they may- wish to
intervene.

How much information will 1
recewe about a relevant case"

send you a copy of ‘the applicant’s
claim form the Form 86A. This is a
publi¢ document which sets out the
basic details of the case.-We are unable
to'send otherdocumetits refating to the
case as they are not in the public

here is ‘no equivalent rule

‘wiotild like to” be

domain, although the parties: them-
selves-may be willing to send them to
you,

B For cases going to -appeal, the
judgment of the lower court will be
publicly available, either in law reports
or on Casetrack The latter transcript
usually contains any. post-judgment
discussion including requests for leave
to appeal on public interest grounds.
PLP can send you a copy of this tran-
script. Other documents such as the
Notice of Appeal (which sets out the
appellant’s grounds) can be obtained
from the parties.

What should | do if | want to
intervene?
Because third party interventions are
relatively rare, there are no procedural
rules for making them at present.

if you do not have your:own in-
house legal expertise, PLP will provide
information and assistance. In some

cases we may be able to act for you, but

this  cannot  be  guaranteed.
Organisations who do employlegal
advisers are also welcome to make use
of PLP's own solicitors for information
on the mechanics of - what-may bé an
unfamiliar procedure. In all ‘cases, PLP
formed about any
attempted interventions:as we aim to
track the progress of public interest
interventions, including any dnfﬁcul’ues
and obstacles encountered.

The information and suggestions that
follow are based uporn'what has been

Case example 2: ex parte Witham

s

tearned from previous third party inter-
ventions by PLP and other public
interest groups.

Issues to consider

B Is the case likely to settle? Many
judicial reviews are settled out-of-
court; often because the public body
concedes the case. This can prevent
issuies of more general public interest
being raised and undermine the efforts
of third party interveners. Some cases
will also settle because judgment has
been given in another case involving
the same issues. You are advised to
contact the parties to find out whether
a settlement is likely.

B What are your aims and objectives?
Be clear about what you wish to
achieve by an intervention. Think
carefully about what you want to say
about an issue that has not already
been said by another party.

B What relevant expertise do you
have? The court is more likely to permit

. anintervention if you can demonstrate

a special remit or access to information
that: cannot be provided by the other
parties,

‘W Are you able to apply promptiy? An

application to intervene should be
made as early as is practical since per-
mission may be refused on the grounds
of delay®

B What status do you seek in the pro-
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ceedings? You:may wish.to provide
evidence in support of one party: if so,
~ this might best be achieved by witness
statement, or you may wish to take a
more mdependent role.in. the proceed
ings. e o

M Do you wish to make written or .

oral -submissions? If. you wish to
intervene as an independent third
party, you may. do so by making either
written - -or - oral- .. submissions,
Sometimes the court- may.permit-you to
make written - submissions.. only,
although  the .court may -ask you to
respond orally-at the hearing if you are
best able to answert. any-. questions
arzsmg

Prscedure far making a thlrd party
intervention
Before applying to the court for permis-
sion to intervene, it is advisable to
contact the parties to ascertain whether
they would approve or oppose the
application,~and. whether they.are
 likely t0.seek costs against you.

: There is - eurrently no. standard
procedure for applying to intervene in
support-of a judicial review application

in either the Crown Office (for hearing -
,judlcxa( review apphcatmns “at ‘r'rrst'f£
instance) or- the Court of Appeal. Both

courts have however permitted appli=

cations by motion or summons 1o &

‘Master {a judicial official), with a sup-
porting affidavit: The -affidavit sheuld -

ideally contain:

{?arguments ou wrsh to address,

B 2 request for orders from the court
allowing the intervention.

There is usually a fee of £100 for

lodging the application to intervene.
Applications . for permission. 1o

intervene in the House of Lords are

‘made by petition and referred to an

Appeals Committee,

What are the cost implications?

The position on costs is not entirely
clear at present. However, it seems that
interveners 'will have to bear their own

costs of making an: intervention. As a

public interest group you may already
have contacts willing to provide legal
advice -and/or frepresentation; without
charge,

The guestion of whether you might
be ordered to pay -the other parties’
extra costs caused by the intervention
cannot be answered with any absolute
certainty. Permission to intervene has
sometimes been made conditional
upon pavying the other parties’ costs,
although in such cases the interveners
also appeared to have a private interest
in the decision™, and the situation is
likely-to be different where the inter-

vention is solely in the public interest. .
‘There have however been too few
~ public.interest interventions to rdentn‘y .
: dxfﬁcultles encountered

generaf pringiples. .
in-order. to reduce uncertamty
abaut the issue-of costs, it-may be

fpossib%fe to:

n reach an agreemen’c where none of
seek: the;r costs, Th

refused. to grant the order in that par-
ticular case but accepted that it had
power to do so. It is arguable that the
same principle applies to a public
interest intervener, in which case the
court would consider whether:

(a) the issues raised are truly of general
public.importance;

(b} it is in the public interests to make
the.order; and

{c) the intervener is !ess able than the
other parties to bear the costs, and is
therefore:unlikely to continue with the
intervention if the order is not granted.

The Third Party Intervention
Project: Aims and Objectives

The aim of this project is to research
and- develop legal practice and proce-
dures for- making public interest
interventions in civil- judicial review
cases, Ats objectives are:

M.to research, over a 10-month period,
the:volume and type of civil judicial
review cases- having public interest
implications and-where a third party
intervention could be of assistance;

.t }
pot

stigate and test the scope.and
for third party intervention in
cases, as well as the bamers and

~_l;;t ‘@raw up ;practical recommenda-
. tions o develop the practice of third
-party interventions, including a more
_ permanent registration system;
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Notes for Appendix 2

A Matter of Public Interest; Reforming the law and
practice on interventions in public interest cases.

- JUSTICE/Public Law Project 1996.

R v Butler [1992] 1 SCR 452.

R v North & East Devon Health Authority ex p. Coughlan
(1999) 2 CCLR 285.

R v Department of Health ex p. Source Informatics

R v Chesterfield Justices ex p. Bramley

R v The Lord Chancellor ex p. Witham [1997] 2 All ER
779.

0rd.53 .9 of (PR Schedule 1.

R v MAFF ex p. Anastasiou (Pissouri) {1994] COD 329

Direction 34, Practice Directions and Standing Orders:

Applicable to Civil Appeals (January 1996).”

10 For example, JUSTICE was allowed to intervene in R v
Home Secretary ex p. V and T {1997} 3 WLR 23, while a
coalition including Amnesty International, The Redress
Trust, The Medical Foundation for Victims of Torture
and affected individuals was grated permission to
intervene in ex p. Pinochet [1998] 3 WLR 1456.

11 Science Research Council v Nasse and Leyland Cars v Vyas
[1979] 3 WLR 762. :

12 This is the website of court reporters Smith Bernal.

13 R v Secretary of State for Social Services ex p. Association
of Pharmaceutical Importers (1987) Unreported.

14 For example, R v Central Criminal Court ex p: Francis and
Francis [1989] 1 AC 346,

15R v The Lord Chancellor ex p. CPAG [1999] 1 WLR 347.
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