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IN THE HIGH COURT OF JUSTICE 

 QUEEN’S BENCH DIVISION   

ADMINISTRATIVE COURT 
 

BETWEEN: 
 

R 

(on the application of ) 

 

and 

 

 
Claimant 

 

SECRETARY OF STATE FOR THE HOME DEPARTMENT 

Defendant 

and 
 

LONDON BOROUGH OF CROYDON  
Interested Party 

 

 

 
 

 

 

AMENDED GROUNDS IN SUPPORT OF THE CLAIM 
 

 

 

 

[Bundle references are in square brackets [Tab /page] 

[Amended grounds are double underlined.  Deletions from the grounds of 10 May 

2016 are struck-through] 

 

ISSUES 
 

 

1. These amended grounds (i) update the court on relevant factual developments in 

 the Claimant’s cas e, and (ii) respond to the matt ers r aised b y the Defend ant in   

her response to the letter of claim (received on 14 June 2016). 

 

2. The Claimant sought a stay on this claim until 25 May 2016 to allow the 

 Defend ant sufficient time to respond to the Claimant’s supplementar y letter   

before claim of 4 May 2016. The Claimant previously served a letter before 

claim on 18 January 2016, but in order to give the Defendant the opportunity to 

respond to (i) further expert evidence, (ii) the judgment of this court in Cyrus, 

 and (iii) the Claimant’s disclosure requests, a su pplementar y letter befo re claim   

was sent.  On 11 May 2016 Baker J ordered a stay on the claim to enable the 
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Defendant to respond. The Defendant provided the substantive response on 14 

 J une 2016, maintaining the decision to certif y th e Claimant’s claims.  
 

 

3. The Claimant is a 19-year-old national of Guyana who is the subject of 

deportation proceedings following her conviction for three counts of robbery in 

2013. The Claimant is a troubled young woman with a history of childhood 

physical and sexual abuse who has self-harmed and made suicide attempts 

[G/221/3.8, G/255, G/278 - G/280]. She has been assessed in custody as a 

vulnerable individual and at high risk of sexual exploitation [G/264]. She has no 

family in Guyana nor any accommodation, support network or sources of 

financial support. The Claimant was a ‘Looked After Child’ subject to a full 

care order with the London Borough of Croydon. She continues to be under the 

care of the London Borough of Croydon [G/295]. In view of her age she is now 

a ‘Former Relevant Child’ and has a Pathway Plan [G/347]. The London 

Borough of Croydon is therefore an interested party in these proceedings. 

 

4. The Claimant’s asylum and human rights claims have been certified by the 

Defendant under sections 94B and 94(1) Nationality, Immigration and Asylum 

Act 2002, the effect of which is to prevent the Claimant from exercising her 

right of appeal against deportation from within the UK. 

 

5. In this claim the Claimant challenges: 

5.1 The Defendant’s decision dated 11 February 2016 [F/209] to certify her 

protection and human rights claims under ss94B and 94(1) NIAA 2002 

and maintaining the certification decision of 29 October 2015 (‘the 

certification decision’) [E/189]. The Claimant contends that the 

certification decision was unlawful and irrational on the facts of the 

Claimant’s case, and was also contrary to the Defendant’s published 

policy; 

5.2 The Defendant’s failure/refusal to reconsider the certification decision in 

light of further evidence, including expert psychological [B/34] and 

country evidence; 
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5.3 The Defendant’s decision of 23 October 2015 to make a deportation 

order [E/188], which was made pursuant to the unlawful certification of 

the Claimant’s claim; 

5.4 The lawfulness of her detention between 20 March 2015 and 29 

February 2016. 

 

The  Claimant  seeks  a  stay  on  the  claim  until  25  May  2016  to  allow  the 

 Defend ant sufficient time to respond to the Claimant’s supplementar y letter   

before claim of 4 May 2016. The Claimant previously served a letter before 

claim on 18 January 2016, but in order to give the Defendant the opportunity to 

respond to (i) further expert evidence, (ii) the judgment of this court in Cyrus, 

 and (iii) the Claimant’s disclosure requests, a su pplementar y letter befo re claim   

was sent. The Defendant has indicated that she will provide a response within 14 

days. The stay is sought to prevent either party incurring further costs pending 

 the Defend ant’s conside ration of the issues rais ed in the supplementar y letter   

before claim, which it is hoped may resolve the claim. 

 

FACTUAL BACKGROUND 
 

 

6. 
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8. 

 

 

 

9. 
 

 

 

 

 

 
 

 

 

 
10. The Claimant was approved for early release from prison on home detention 

curfew on 10 November 2014, but because of her immigration status remained 

in prison until 20 March 2015. She was then detained under immigration powers. 

 

11. On 13 November 2014 the Claimant was served with a ‘stage one’ deportation 

decision. She submitted representations in response on 23 December 2014. 

 

12. On 7 April 2015 the Claimant was served with the ‘stage two’ deportation 

decision. On 28 April 2015 the Claimant made an asylum and human rights 

claim. 

 

13. On 29 October 2015 [E/189] the Secretary of State made a decision to certify 

the Claimant’s asylum and human rights claim under s94B Nationality, 

Immigration and Asylum Act 2002, the effect of which is to prevent the Claimant 

from appealing her deportation from within the UK. The claim was also 

certified as ‘clearly unfounded’ under s94(1) of the Act. A signed deportation 

order was served at the same time. 

 

14. On 30 November 2015 [B/1] the Claimant’s solicitors sent a letter before claim 

challenging the certification of the Claimant’s claim. In a response dated 14 

December 2015, the Defendant undertook to review the certification within two 

months [B/11]. 
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15. The Defendant served a fresh decision on 11 February 2016 [F/209]. , 

maintaining the certification of the Claimant’s clai m under both s94B and s 94(1)   

NIAA 2002. The Defendant maintained th e c erti fication of the Claimant’ s case   

under both s94B and s94(1), refused to reconsider the certification decisions, 

 refused to withdraw the deportation order and r ef used to restore the Claimant’s   

ILR. 

 

16. On 29 February 2016 the Claimant was released on bail  from immigration 

detention to an address provided by a family friend. 

 

17. In light of the imminent limitation period the Claimant issued her claim on 10 

May 2016, but sought a stay on the claim in order to give the Defendant the 

opportunity to respond to (i) further expert evidence, (ii) the judgment of this 

court in Cyrus, and (iii) the Claimant’s disclosure r equests. On 11 M a y 2016   

Baker J ordered a stay on the claim to enable the Defendant to respond. The 

Defendant provided the substantive response on 14 June 2016, maintaining the 

 decision to certif y the Cl aimant’s claims.  
 

 

18. 

 

 

 

 

 

 

 

 

GROUNDS 
 

 

Legal framework 
 

 

19. By virtue of s5(1) Immigration Act 1971, a deportation order is the mechanism 

by which an individual can be required to leave the UK and prohibited from re- 

entering. s5(1) of the 1971 Act provides that a deportation order invalidates any 

leave to enter or remain given before the order was made and whilst it is in force. 
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20. There is no right of appeal against a deportation decision. Instead, s82 NIAA 

2002 provides a right of appeal only against the refusal of an individual’s human 

rights or protection claim relating to the deportation decision. 

 

21. s79(1) NIAA 2002 as amended provides that a deportation order may not be 

made while “…an appeal under section 82(1) that may be brought or continued 

from within the United Kingdom relating to the decision to make the order” 

could be brought or is pending. 

 

22. s94(1) Nationality, Immigration and Asylum Act 2002 allows the Secretary of 

State to certify a protection or human rights claim as ‘clearly unfounded’. The 

effect of certification under s94(1) is that an appeal against the refusal of the 

claim may only be brought from outside the UK. 

 

23. A claim is ‘clearly unfounded’ if it cannot succeed on any legitimate view of the 

facts or the law: ZT (Kosovo) v Secretary of State for the Home Department 

[2009] UKHL 6 at [22], where Lord Phillips referred to guidance he had set out 

in R (VL and ZL) v SSHD [2003] EWCA Civ 25 at [58]: 

 

“…If on at least one legitimate view of the facts or the law the 

claim may succeed, the claim will not be clearly unfounded. If that 

point is reached, the decision—maker cannot conclude otherwise. 

He or she will by definition be satisfied that the claim is not clearly 

unfounded.” 

 

24. The threshold is an objective one. In VL and ZL the approach to be taken by the 

decision maker was set out at [57] as follows: 

24.1 consider the factual substance and detail of the claim; 

24.2 consider how it stands with the known background data; 

24.3 consider whether in the round it is capable of belief; 

24.4 if not, consider whether some part of it is capable of belief; 

24.5 consider whether, if eventually believed in whole or in part, it is capable 

of coming within the Convention. 

It is only if the answers to all of these questions are such that the claim cannot 

succeed on any legitimate view that it should be certified as clearly unfounded. 
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25. In ZT (Kosovo), Lord Phillips noted [23] that the test was a ‘black and white 

one’ capable of only one answer. If the reviewing court “concludes that a claim 

has a realistic prospect of success when the Secretary of State has reached a 

contrary view, the court will necessarily conclude that the Secretary of State's 

view was irrational.” 

 

26. s94B of the 2002 Act applies to human rights claims made by persons facing 

deportation and provides: 

 

“(1) This section applies where a human rights claim has been made by a person 

(“P”) who is liable to deportation under— 

(a) section 3(5)(a) of the Immigration Act 1971 (Secretary of State deeming 

deportation conducive to public good), or 

(b) section 3(6) of that Act (court recommending deportation following 

conviction). 

(2) The Secretary of State may certify the claim if the Secretary of State 

considers that, despite the appeals process not having been begun or not having 

been exhausted, removal of P to the country or territory to which P is proposed 

to be removed, pending the outcome of an appeal in relation to P's claim, would 

not be unlawful under section 6 of the Human Rights Act 1998 (public authority 

not to act contrary to Human Rights Convention). 

(3) The grounds upon which the Secretary of State may certify a claim under 

subsection (2) include (in particular) that P would not, before the appeals process 

is exhausted, face a real risk of serious irreversible harm if removed to the 

country or territory to which P is proposed to be removed.” 

 

27. The effect of certification under s94B is that any appeal against the refusal of a 

human rights claim is non-suspensive of removal; that is, although an appeal 

may be brought in country, the appellant may be removed from the UK prior to 

the appeal hearing. 

 

28. The Secretary of State’s has published previous guidance on certification under 

s94B, dated 30 October 2015 This includes included the following guidance on 

when claims are not suitable for certification: 
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28.1 Human rights claims which fall for refusal and can be certified under 

section 94 of the Nationality, Immigration and Asylum Act 2002 either 

on the basis that the person is entitled to reside in a designated state and 

the SSHD is not satisfied that the claim is not clearly unfounded, or on 

the basis that the person is not entitled to reside in a designated state but 

the claim is clearly unfounded, should be certified under section 94 

rather than section 94B. [s2.4]; 

28.2 Human rights claims made on the basis of Article 2 and/or Article 3 

ECHR should not be certified under section 94B. [s2.5] 

 

29. Further guidance on certification under s94B dated 9 May 2016 was published 

on 26 May 2016 (following the issue of this claim). 

 

30. In Kiarie and Byndloss v SSHD [2015] EWCA Civ 1020, [2015] WLR(D) 41, 

the Court of Appeal held that the central criterion for the decision maker 

considering certification under s94B was whether the individual’s removal 

pending appeal would be unlawful under s6 Human Rights Act 1998. The 

‘serious irreversible harm’ test was simply one example of how that criterion 

may be applied. The Secretary of State’s previous guidance, which at that time 

focused on the ‘serious irreversible harm’ test, was incomplete and misleading 

as apt to steer decision-makers towards the wrong test. 

 

Submissions on behalf of the Claimant 
 

 

31. In this claim the Claimant challenges: 

31.1 The Defendant’s decision dated 11 February 2016 to certify her 

protection and human rights claims under ss94B and 94(1) NIAA 2002 

and maintaining the certification decision of 29 October 2015 (‘the 

certification decision’). The Claimant contends that the certification 

decision was unlawful and irrational on the facts of the Claimant’s case, 

and was also contrary to the Defendant’s published policy; 

31.2 The Defendant’s failure/refusal to reconsider the certification decision in 

light of further evidence, including expert psychological and country 

evidence; 
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31.3 The Defendant’s decision of 23 October 2015 to make a deportation 

order, which was made pursuant to the unlawful certification of the 

Claimant’s claim; 

31.4 The lawfulness of her detention between 20 March 2015 and 29 

February 2016. 

 

 

 

The certification decision: s94(1) 

 

 

32. In summary, the Claimant contends that the certification decision was unlawful 

because: 

32.1 It was irrational: no rational decision maker, applying her mind to the 

correct objective threshold and exercising anxious scrutiny, could 

properly conclude that the Claimant’s asylum and human rights claim 

was ‘clearly unfounded’ under s94(1), i.e. that there was no rational 

view of the facts or the law on which the Claimant’s appeal might 

succeed before a Tribunal; 

32.2 Refusal to reconsider the decision in light of the further psychological 

and country expert evidence and supplementary letter before claim of 4 

May 2016 was unlawful  C ertificati on  of  the  C laimant’s  human  rights  

claim under s94B, when s94(1) had already been applied, was contrary 

 to the Defend ant’s published guid ance ; 

32.3 No rational decision maker could properly conclude that the Claimant’s 

removal to Guyana pending appeal would not breach her ECHR rights. 

 

33. A claim can only lawfully be certified under s94(1) NIAA 2002 as ‘clearly 

unfounded’ if there is no legitimate view of the facts and the law on which the 

claim can succeed. The test is objective; the Defendant’s decision is to be 

judged on Wednesbury principles informed by anxious scrutiny. However, as 

Lord Phillips made clear in ZT (Kosovo), if on an objective view the court 

concludes that there is a legitimate view of the facts or law on which the claim 

could succeed, the Defendant’s decision to certify will necessarily be irrational. 
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34. The Claimant’s human rights claim is based on Articles 3 and 8 ECHR. Her 

Article 3 claim rests on (i) the risk of suicide or serious self-harm if removed to 

Guyana and separated from her family, (ii) the risk of sexual exploitation and 

trafficking, exploitation by gangs and (iii) the risk that her living conditions, as a 

destitute and homeless individual without family or state support and with 

untreated mental health problems, will reach the minimum threshold of severity 

to breach Article 3. Her Article 8 claim is based on her long residence in the UK 

and the harsh consequences of removal to a country where she has no family or 

other ties. 

 

35. At the time of the 11 February 2016 decision, the evidence available to the 

Defendant [bundle Tabs D and G] included the Claimant’s screening and asylum 

interviews [D/154] , a report from the Claimant’s senior social worker, 

[G/278], the pre-sentence report, an Asset ‘core profile’ completed for the 

Youth Justice Board [G/229] and a Board panel report [G/276]. 

 

 

 

 

 

 

 

 

 

 

 

 

 

36. It is trite that the Defendant is under a public law ‘Tameside’ duty to make 

reasonable enquiries and to ensure that she takes all reasonably practicable steps 

to make a fully-informed decision. The Claimant submits that the  material which 

was before the Defendant at the time of the February 2016 decision was more 

than sufficient to show that her human rights claim was not ‘clearly unfounded’. 

There was clearly, on any reasonable view, a legitimate view of the facts on 

which the Claimant’s ECHR claims could succeed. 

 

37. Subsequent to the 11 February 2016 decision, the Defendant was served with 

two further reports adding weight to the Claimant’s claim: (i) an expert report on 
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Guyana  by of  the  Centre  of 

Cosmopolitan Studies at St Andrew’s University [B/71-130], and (ii) an expert 

psychological report by [B/34-70]. The Claimant requested the 

Defendant to reconsider the decision in light of these reports. The Defen dant’s   

letter of 14 June however made no reference to the further evidence and simply 

maintained the certification decisions. 

 

38. The Claimant submits that the Defendant could not rationally either ignore these 

reports or maintain the ‘clearly unfounded’ certification decision in the face of 

them. Both reports gave evidence which was material and relevant to the 

Claimant’s Article 3 and 8 claims; neither could be dismissed without cogent 

reasons for doing so. The Defendant was obliged, in light of these reports, to 

reconsider the certification decision, but refused failed to do so. The Claimant 

submits that the Defendant thereby failed to exercise the anxious scrutiny 

required for a certification decision, and/or that the certification decision could 

no longer be regarded as rational in light of the two expert reports. 

 

39. The Claimant therefore submits that the Defendant acted unlawfully and 

irrationally by (i) certifying the Claimant’s claims as clearly unfounded under 

s94(1) NIAA 2002, and (ii) failing to reconsider or review that certification in 

light of the two expert reports. 

 

 

 

Certification under s94B 

 

 

40. The Claimant further submits that the decision to certify the Claimant’s claim 

under s94B was wrong in law and irrational. 

 

41. First, the Claimant submits that the Defendant’s guidance on s94B certification 

makes it clear that it must have regard to all known circumstances and consider 

all relevant information which may be submitted in any context. That would 

clearly include the supplementary letter before claim of 4 May 2016 and the two 

expert reports. s94B should not be used to certify a claim (i) which has already 

been  certified  under  s94(1),  and/or  (ii)  which  concerns  Article  2  or  3 
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ECHR.Certification of the Claimant’s claim without having regard to the further 

evidence was therefore clearly contrary to the Defendant’s published policy and 

was unlawful. 

 

42. Second, the Claimant submits that the Defendant’s consideration of whether the 

claim should be certified under s94B [F/213-215] did not focus on the central 

question of whether the Claimant’s interim removal was lawful or proportionate. 

 

43. It is clear from the Defendant’s guidance that certification is a decision distinct 

from deportation, and that decision-makers are required to consider certification 

on the assumption that the individual will win his or her subsequent appeal 

against deportation [§3.3]. In the Claimant’s case, that required the Defendant to 

proceed on the assumption that either the Claimant’s Article 3 or Article 8 claim 

(or both) would succeed at a subsequent appeal, and to consider the legality and 

proportionality of interim removal on that basis. 

 

44. The Claimant submits that no reasonable decision-maker could properly 

conclude, on the evidence before the Defendant [Tabs D and G] either that the 

Claimant’s interim removal pending a successful appeal would not be contrary 

to s6 HRA 1998, or that there was no risk of serious irreversible harm to the 

Claimant if removed pending appeal. 

 

45. Further, the Claimant submits that the refusal letter’s repeated use of masculine 

pronouns to refer to the Claimant suggests strongly that the Defendant did not 

give sufficient care, let alone anxious scrutiny, to the certification. 

 

 

 

Decision to make a deportation order 

 

 

46. The Defendant served a signed deportation order [E/188] on the Claimant on 29 

October 2015 together with the certified refusal of her asylum and human rights 

claim [E/189]. The effect of the order, by virtue of s5(1) Immigration Act 1971, 

was to invalidate the Claimant’s indefinite leave to remain. 
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47. It is important to note that in ‘conducive’ deportation cases under s3 of the 1971 

Act, the Secretary of State is not obliged to make a deportation order unless and 

until she effects removal. Further, in a non-certified conducive deportation case, 

the individual subject to deportation has an in-country right of appeal; in those 

circumstances s79 NIAA 2002 prevents the making of a deportation order whilst 

an in-country appeal under s82 is pending or could be brought. 

 

48. The Claimant submits that the purpose of s79, both as enacted and as amended 

by the 2014 Act, is to protect the individual from the consequences of a 

deportation decision pending a consideration by the Tribunal of the legality of 

that decision. There are two aspects to that protection. First, because a 

deportation order cannot be made whilst an appeal is pending, the individual 

cannot be removed from the UK prior to the Tribunal’s determination of his 

appeal (absent lawful certification of his case). Second, s79 acts to prevent 

invalidation of leave to remain pending a determination of the lawfulness of the 

deportation decision. 

 

49. In the Claimant’s case, the deportation order was signed on 23 October 2015, 

before the date of the decision to refuse the Claimant’s human rights and 

protection claim, but was served with that decision on 29 October 2015. The 

Claimant submits that the deportation order could only have been made pursuant 

to the certification of the Claimant’s claim; had the claim not been certified, the 

Claimant would have had an in-country right of appeal and the Defendant could 

not have made a deportation order whilst that appeal was pending. 

 

50. The effect of the Defendant’s discretionary decision to make a deportation order, 

in circumstances where the Claimant has not in fact been removed from the UK, 

is that the Claimant has lost the indefinite leave to remain which she has had 

since December 2010 and now has no status in the UK. This in turn prevents the 

Claimant from working or from accessing a range of social support services and 

education which have been assessed as protective rehabilitative factors. Key 

parts of the robust support plan which was developed to take effect following 

completion   of   her   Detention   and   Training   Order   cannot   therefore   be 
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implemented. In these circumstances, the invalidation of the Claimant’s leave to 

remain causes her material prejudice. 

 

51. As set out above, the Claimant submits that the certification decision was 

unlawful and irrational on the facts and evidence available to the Defendant. The 

deportation order which was contingent on certification was therefore infected 

by legal error and was itself unlawful. In R (Cyrus) v SSHD [2016] EWHC 918 

(Admin), a case with similar facts, Irwin J made an order quashing a deportation 

order which had been “enfranchised by legal error” in the certification decision. 

 

52. The Claimant respectfully asks the court to exercise its discretion and extend 

time in relation to her challenge to the legality of the deportation order, on the 

basis that the possibility of a challenge to the timing and legality of the making 

of the order only became apparent following the judgment of this court in Cyrus, 

as set out in the witness statement of the Claimant’s solicitor. The factual and 

legal issues are clearly inextricably linked to the legality of the certification and 

the court is therefore seized of the relevant facts. 

 

 

 
Detention 

 

 

53. The Claimant was detained by the Defendant from 20 March 2015 [H/360 & 

G/293] to 29 February 2016, when she was released on bail by the First Tier 

Tribunal [G/366]. 

 

54. The Claimant contends that her detention was unlawful throughout under the 

Hardial Singh principles because: 

54.1 Her detention was pursuant to an unlawful certification of her human 

rights claim, without which certification her removal was clearly not 

reasonably in prospect; 

54.2 The Defendant failed to give any or any proper consideration to the 

Claimant’s vulnerability and/or the impact that detention would have on 

her rehabilitation and mental and physical health. 
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55. The burden is on the Defendant to demonstrate, by reference to “substantial, 

fact-based justification” that the Claimant’s detention was lawful throughout: R 

(Detention Action) v SSHD [2014] EWCA Civ 1634 at [94]. 

 

56. The Claimant has not yet been served with disclosure relating to the decision to 

detain her, and will seek to expand these submissions when disclosure is 

received. 

 

 

 

REMEDY 
 

 

57. The Claimant seeks the following remedies: 

57.1 A  declaration  that  the  certification  decision  of  11  February  2016, 

maintaining the decision of 29 October 2015, was unlawful; 

57.2 An order quashing the decision to certify the Claimant’s claim under 

s94(1) and 94B NIAA 2002; 

57.3 An order quashing the deportation order signed on 23 October 2015 and 

served on 29 October 2015, and/or restoring the Claimant’s indefinite 

leave to remain; 

57.4 A declaration that the Claimant’s detention was unlawful; 

57.5 Damages for unlawful detention, including aggravated damages; 

57.6 Costs; 

57.7 Such further or other relief as the court sees fit. 

 

 

 
Leonie Hirst 

Garden Court Chambers 

10 May 2016 

23 June 2016 
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