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Executive summary

Asylum seekers going to appeal face significant challenges. Not only are they
often unfamiliar with the UK's legal culture and are operating in a second or
third language, but they also frequently carry the mental and physical scars of
traumatic experiences and journeys from their countries of origin. The
legacies of their experiences of violence can mean that they struggle to
disclose important aspects of their cases, that their memory of key events is
impaired and that they harbour deep-seated mistrust of legal and state
processes.

The First-tier Tribunal (Immigration and Asylum Chamber) (FtTIAC) has a
grave responsibility to asylum seekers who come to the UK. An erroneous
decision could lead to wrongful removal and exposure to the risk of torture or
persecution. It is therefore essential that the highest standards of justice and
fairness are maintained in this jurisdiction.

This report is based on detailed observational research work in FtTIAC asylum
appeal hearings, funded by the Economic and Social Research Council. We
observed 390 asylum appeal hearings in the UK from the public areas of
hearing rooms and also interviewed 41 asylum appellants about their
experiences.

Based on our research, we are concerned that the challenge of providing a fair
and accessible asylum appeal hearing is often not being met. Too often, little
attention is paid to the experiences and perspectives of appellants going
through the process.

In this report we identify six challenging experiences that appellants
commonly had during their asylum appeals: confusion, anxiety, mistrust,
disrespect, communication difficulties and distraction. Each poses a
significant threat to the ability of appellants to engage fully and effectively in
the appeal process. For each challenge we offer a series of recommendations
about how to improve fairness and access to justice in this jurisdiction.
Procedural fairness and access to justice are not only cornerstones of an
effective and just legal system, but are also important for maintaining long
term public trust in the justice system. They are too important to be left to
the discretion of individual judges.

Our recommendations are aimed at immigration judges, senior judges, the
Ministry of Justice, Her Majesty’s Courts and Tribunals Service (HMCTS), the
Home Office and legal representatives for the appellant.* Many of our
recommendations aim to reduce processual discretion in asylum appeals and
make more good practices mandatory. Some of our recommendations are

Public Law Project Experiencing Asylum Appeal Hearings 3



original, and others reiterate ideas expressed elsewhere that we see as
indispensable.

Confusion

1)

2)

3)

4)

Provide clearer and more accessible guidance to asylum appellants about
what to expect in their hearings in a format they can understand. This
means that it should be in multiple languages and ideally would not rely
on the reading of text because some appellants cannot read. A link to our
video Going to Appeal,? or similar3, should be made available in the
convocation letter for the hearing and on the Tribunal website, and it
could also be played silently# in the waiting areas of the hearing centres.
[FtTIAC]

Judges should always signpost clearly to appellants the different stages of
the hearing, including when the hearing is over, and be aware that this
may not be obvious in all cases. [IJs]

The guidance in the pre-hearing> guidance note should be updated and
made mandatory. [SP Tribunals]

Work with an independent research organisation to conduct research with
front-line immigration judges into ways to improve their implementation
of, and compliance with, best practice as it is outlined in existing
guidance. Present these ideas in anonymised form, to senior judges.
[FtTIAC President]

For barristers, be aware that your client may not have known they may be
required at the hearing centre for a full day. If possible, signpost them to
potential refreshment facilities and give the client regular updates so that
they can plan a break. [LRs]

We concur with Refugee Action’s recommendation that the government
should commit to ‘ensuring that every person in the asylum system who is
eligible for legal aid representation is able to access it’, with particular
attention paid to asylum dispersal areas. [MoJ]

We concur with Jo Wilding’s recommendation to ‘[albandon standard fees
and pay for all cases at hourly rates, auditing a sample of files and bills for
each organisation or barrister’. [MolJ]

Ensure that every appellant can find and access a place for a private
consultation with their representative or supporter, if they have one,
before their hearing. [HMCTS]
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9) During hearings, pause occasionally to ask appellants if they have
questions or if they are understanding the proceedings. [1Js]

10) The scheduling of hearings should be reviewed to alleviate the time
pressures that judges are under. Further research with judges is necessary
to ascertain which parts of the current scheduling of asylum appeals are
counterproductive, and what can be done to improve them. [HMCTS &
FtTIAC]

Anxiety

11) Provide a 3-D virtual tour of the Tribunal space that users can take online
before their hearing. There may need to be one for each of the main
hearing centres that hold asylum appeals. These are easy to make on a
platform such as Google VR. [HMCTS]

12) Judges should be prepared to intervene to reduce appellants’ anxiety.
Judges are best able to avoid intimidating environments when they are
prepared to intervene to manage any negative behaviour of Home Office
Presenting Officers (HOPOs), legal representatives and interpreters that
might unnecessarily provoke anxiety. [1Js]

13) Judges should employ good listening practices such as avoiding
interruptions where possible. When judges use these practices others
(such as HOPOs, legal representatives and translators) often follow suit.
[1Js]

14) Because appellants may not have been officially diagnosed with mental
health issues, good behavioural practices should be extended to all
appellants, not only to those with recognised mental health problems.
[s]

15) Appellants and witnesses who are waiting for their case to begin should
be more consistently well informed about how long they should expect to
wait. [HMCTS]

16) Start times should be staggered, for example, by having a morning (10:00)
and an afternoon (14:00) start time, as some hearing centres have already
started to do. [HMCTS and RJs]

17) Consider ways to work with local community groups who may be willing
and able to provide a listening ear to appellants or provide refreshments
in the waiting area or in a specific room provided by the Tribunal. [RJs]

18) Make culturally appropriate food available for appellants before 10:00am
and at lunchtimes in the hearing centres, without charge where possible,
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or at least affordable for appellants. If this is unfeasible, consider taking
an order from the people waiting and organising for a local shop or café to
deliver the order. [HMCTS & RJs]

19) Make more information available about where food can be purchased in
the vicinity of hearing centres. [HMCTS & RJs]

Mistrust

20) Inform appellants as early as possible in the process that this is not a
criminal proceeding. This could be done via the courts and tribunals’
orientation information, through the informational video we have already
recommended, by the appellant’s legal representative prior to the
hearing, and/or by the judge at the commencement of the hearing.
Consider revising the pre-hearing guidance note to include this instruction
for judges. Consider also ways to make sure that the best practice
contained in any guidance is adhered to in reality. [HMCTS, LRs, FtTIAC &
SP Tribunals]

21) If it is safe to do so, require all parties to enter the hearing room at the
start of the hearing at the same time, and leave together when the
hearing is over.® [SP Tribunals & FtTIAC President]

22) Regularly remind everyone involved in the hearing to ensure that any
interaction between the judge, HOPO, interpreter and legal
representative that occurs when the appellant is present is sensitive to
their presence and the possibility that they will be forming perceptions on
the basis of the interaction. [FtTIAC President]

23) The Equal Treatment Bench Book has many useful observations on how
to deal with vulnerability in courts and tribunals. Improving training based
on the Bench Book, to ensure that judges effectively read, digest and
implement the information contained within it, could be helpful. [FtTIAC
President]

24) We endorse Asylum Aid and the National Centre for Social Research’s
detailed report into the difficulties of disclosure of rape and sexual abuse
during asylum proceedings. In addition, we recommend giving careful
consideration to how appellants can be reassured that interpreters, legal
representatives, HOPOs and judges are professionals who will take sexual
and gender based vulnerabilities into account in their practice. [FtTIAC
President and IJs]
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Disrespect

25) Strengthen the culture of taking sufficiently long breaks at lunchtime to
enable judges, and others involved in the hearing, to come back refreshed
and able to stay alert for the afternoon. [RJs & FtTIAC President]

26) Update the existing complaints system to make it more easily accessible
for those who are unlikely to write a formal letter or email. [SP Tribunals
& FtTIAC President]

27) Make it possible to lodge complaints in the first language of many
appellants. [SP Tribunals & FtTIAC President]

28) Make more information publically available and easily accessible about
the frequency of complaints made, the nature of the issues raised, the
way they are considered, and the actions taken, to increase the
transparency of the system. [SP Tribunals & FtTIAC President]

29) Require HOPOs to uphold the same duty to the Tribunal as barristers. [HO
& Mol]

30) Strengthen independent monitoring of Home Office practice during
hearings in the FtTIAC. An independent body, for example the United
Nations High Commissioner for Refugees (UNHCR), should be
approached to carry out regular observations. [HO & MoJ]

Communication difficulties

31) Experts on interpretation should be consulted to develop specific
guidelines on interpretation in the FtTIAC, and mandatory, thorough
checking of understanding between the parties should be introduced on
the basis of this consultation. [FtTIAC President]

32) Strengthen Home Office training, monitoring and appraisal, particularly
with regard to cross-examination. HOPOs and Home Office Barristers
(HOBs) should be more thoroughly trained in the use of clear language
and required to avoid using an aggressive style during hearings. They
should also be encouraged to focus on the main points of their argument
rather than peripheral, trivial inconsistencies in appellants’ narratives.
[HO]

33) Highlight to judges the type of HOPO questioning styles that can create

further issues with effective communication and emphasise their role in
challenging these behaviours. [FtTIAC President]
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Distraction

34) Provide childcare in FtTIAC hearing centres, as has been available in all
Home Office hubs since July 2018.7 For example, centres could have an
on-site créche with play workers scheduled for certain days and
appellants with unavoidable childcare responsibilities listed on those
days. Voucher schemes for a nearby créche could also be considered. [SP
Tribunals & FtTIAC President]

We know that the judges and other professionals involved in the FtTIAC do an
extremely difficult and important job. In 2020 the challenges posed by the
lockdown announced on 23 March have had wide reaching implications for
the jurisdiction and new ways of working have had to be developed.® We
hope this report can help to improve the accessibility of the FtTIAC as it
continues to evolve in this context.

By drawing on appellant experience, this report highlights the role of
confusion, anxiety, mistrust, disrespect, communication difficulties and
distraction in constraining asylum seekers’ access to justice. We show that
there is a considerable way to go in ensuring that access to justice is reliably
maintained for all asylum appellants. The recommendations we have listed
seek to ensure that the asylum appeal process is not only efficient, but also
fair and minimises stress for appellants.
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Introduction

Our approach

There is ongoing concern that Britain’s courts are places that are
overwhelming, disorientating and confusing for court users.9 Asylum seekers
are some of the most marginalised people in society and existing research
highlights the difficulties they face in disclosing evidence throughout the
legal process.*® Without an accessible process, appellants may be unable or
unwilling to speak and participate in their appeal, and therefore important
pieces of evidence may not be considered and justice may not be served.

Although a lot of attention has been paid to asylum law by academics and
policy makers alike, its day to day implementation often escapes critical
academic scrutiny. This is arguably because relatively few non-legal scholars
study the law, meaning that most analysis is focussed on substantive and
doctrinal legal issues rather than questions of process, implementation and
experience. It is also extremely time consuming to observe a sufficient
number of hearings to be able to draw general conclusions about day to day
issues.

Our project adopts an inter-disciplinary perspective® on the day to day
workings of asylum law within the UK’s asylum appeal hearings. In the
following sections we report on a project which examined what happens
during asylum appeals by closely observing them from the public areas of
hearing rooms. Our observations ran from 2013 to 2019. We complement the
perspective our observations offer with interview evidence from appellants as
well as others involved in the process.

Aims and objectives
Our research questions include:
e How do appellants experience asylum appeal hearings?
e What are the practical barriers to access to justice facing asylum
appellants at asylum appeal hearings?
e How can access to justice in asylum appeals be improved?

In addressing these questions, this report aims to:

e develop a clearer understanding of asylum appeal hearings from the
perspective of those experiencing them, by drawing on evidence
collected from both experts by experience (i.e. appellants
themselves), and our observations of asylum appeal hearings from the
public areas of hearing rooms;

Public Law Project Experiencing Asylum Appeal Hearings 13



e and offer suggested improvements to policy and practice to the
institutions and professionals involved in designing and carrying out
asylum appeals.

Our intention is to suggest practical, workable changes to the existing system
rather than a complete overhaul.

What is an asylum appeal hearing?

Initial decisions on asylum claims are made by Home Office civil servants. If
the Home Office refuses an application for asylum, there may be an
opportunity to appeal this decision. Not all applications based on human
rights or protection grounds have a right of in-country appeal, but those that
do must lodge an appeal within 14 days of the initial asylum decision being
sent.*? The appeal will then usually*3 be listed for a hearing at one of the
hearing centres located around the UK which form the First-tier Tribunal
(Immigration and Asylum Chamber) (FtTIAC).** On average, it takes 29 weeks
from the asylum appeal being lodged to it being heard in the FtTIAC.*

Judging asylum appeals is challenging for various reasons. Judges are often
required to stay abreast of situations in a wide variety of countries of origin
which can change rapidly. Many appellants may have difficulties disclosing
their experiences and it takes judicial skill to ensure that they are able to take
a full and active part in proceedings. The content of cases can be extremely
distressing as well, and the risk of secondary trauma of judges (as well as
others involved in the hearings) must be constantly managed. Discerning
what is true in this jurisdiction may be particularly challenging because the
judge is often required to form a view about a cultural and geographical
context that they may be unfamiliar with, and it may be difficult to assess
credibility accurately working through an interpreter and/or remotely. The
consequences of a wrong decision are clearly potentially very serious, which
lays a grave responsibility on judges’ shoulders. Added to all this, on-going
reforms, high volumes of work and, recently, the impact of COVID-19 on
ways of working in the FtTIAC make for a highly demanding and stressful
working environment.

Why are asylum appeals important?

The UK’s reliance on the appeal system as a remedy for erroneous initial
decision-making is one of the reasons why asylum appeals in the UK are so
important. A 2019 Migration Observatory report shows that of the asylum
applications that were rejected between 2012 and 2016, 78% were appealed
and 40% of these appeals were successful (i.e. overturned).*® By way of
comparison, in 2019 the successful asylum appeal rate was 21% in France and
17.2% in Germany.* Asylum appeals are usually the first time an immigration
judge will have oversight of the asylum decision and the first opportunity an
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asylum seeker will have to respond to objections to their claim raised by the
Home Office.

The UK is signatory to the 1951 UN Refugee Convention and is therefore
obliged to offer protection to refugees. To be able to uphold this
commitment credibly, an effective and accessible appeal system is vital.

What happens at asylum appeal hearings?
In-person, oral asylum appeal hearings involve an immigration judge and
usually:
e The appellant
e The Home Office Presenting Officer (HOPO), who is the legal
representative for the government*®
e Alegal representative for the appellant

They can also involve:
e Aninterpreter®
e Witnesses
e Experts

Others may also be present in the room without taking part in the appeal
directly, such as friends?° or family of the appellant and members of the
public (unless the hearing is closed to the public), as well as ushers and
security personnel. During the period of our research (2013-2019) there were
usually no audio recordings taken.

Public Law Project Experiencing Asylum Appeal Hearings 15
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Figure 1 Typical layout in FtTIAC hearing rooms. At some hearing centres, IJs enter from a
separate door. Credit: Rebecca Rotter.

Much of the asylum appeal decision-making process is weighted towards the
paper appeal application and the arguments and evidence associated with it.
Hearings, however, provide another important way that judges collect
evidence and form an impression of the credibility of the appellant. Asylum
appeal hearings are usually adversarial, focusing on submissions and cross-
examination by the HOPO and the appellant’s legal representative. The
HOPO is primarily there to advocate for the Home Office’s reasons for refusal
outlined in the initial decision letter. The appellant and any supporting
witnesses will be asked questions by their legal representative and then cross-
examined by the HOPO.

The judge’s role is primarily to direct proceedings. Depending on their style

though, as well as who is present, they may adopt a more interventionist
approach.?
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Figure 3 FtTIAC hearing room as seen from the public gallery. Credit: Rebecca Rotter.
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Methodology

Ethnographic observation

Our primary method of gathering data was via court ethnographies. These
involved observing asylum appeal hearings from the public galleries of
hearing rooms as well as observing everyday life in the public areas of hearing
centres and having informal conversations with the people who were there.??
Hearings are usually open to the public, unless subject to specific exceptions,
and tribunal listings are made publicly available online.

Between 2013 and 2019, we conducted ethnographic observations of 390
separate substantive asylum appeal hearings. Detailed handwritten notes,
diaries and sketches enabled us to record a wide variety of qualitative aspects
of the hearings. Initially we made short trips to eight different hearing centres
in the UK (up to fifteen observations each), before focussing on four centres
in particular where we carried out more intensive observations (3 mainstream
and one Detained Fast Track (DFT?3) centre). This included completing a 19-
page pro forma during each hearing which allowed us to gather quantitative
data on a wide variety of variables, such as case details, participants present,
schedules and the behaviour of the participants.

Of the 390 hearings we observed, we completed pro formas for 290. All of the
hearings we observed were FtTIAC asylum appeal hearings and 5o of the 290
hearings we observed with a pro forma were in the DFT. Given differences in
the size and location of hearing centres, and in order to generate as
representative a sample as possible across the different sizes and locations of
hearing centres in the UK, we selected:

e alondontribunal,

e anon-London urban tribunal,

e and a tribunal outside a major urban area (henceforth we refer to this

tribunal as the peri-urban tribunal).

Our 50 observations of the detained fast track were conducted at a hearing
centre in London.

The Senior President of Tribunals and Her Majesty’s Courts and Tribunals
Service (HMCTS) were notified before the research began about our intention
to conduct our observations and we are grateful for their correspondence
confirming that they had no objection to it being undertaken, subject to
anonymity and reporting restrictions.

During observations, we remained as inconspicuous as possible. We would

explain what we were doing to the parties present whenever appropriate or

when called upon to do so. Often this was to allay concerns that we were
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media representatives. Given the already heightened stress of the
circumstances, however, we generally felt it insensitive to approach
appellants.

During the 240 observations of mainstream (i.e. not DFT) asylum appeals for
which we completed a pro forma, we observed over go different judges; 153
hearings involved a male judge and 87 a female judge, but this ratio differed
by centre. At the non-London urban hearing centre, 49% of cases involved a
female judge; at the London hearing centre, 41%, and at the peri-urban
hearing centre, 19%. There are no juries at these hearings: the decision rests
with the (single) immigration judge.

The Home Office was represented in every hearing, by either a HOPO or
HOB. In 15% of the cases, the appellant was unrepresented, but this varied by
hearing centre: at the London hearing centre, 6% were unrepresented; at the
non-London urban hearing centre, 13%, and at the peri-urban hearing centre,
25%. Appellants originated from over 35 countries, the main being
Afghanistan (49 cases), Iran (23), Pakistan (21), Sri Lanka (19), Albania (16),
China (11), Iraq (11) and Zimbabwe (10). An interpreter was used in 79%
(173/21824) of cases.

Interviews
We also conducted interviews with two main groups:
e 41 former appellants who were asylum seekers or refugees who had
been through the appeal process
e 19 legal representatives for asylum appellants, all of whom
participated in UK asylum appeals

Appellants were recruited via charities and refugee community groups. The
appellant interviewees were from a wide range of different countries, the
most common of which were Uganda, DR Congo, Sri Lanka and Iran. 24 of
the appellant interviewees were male and the rest female and the majority
were in their twenties or early thirties (none were minors). Most interviews
took place within three years of the appellants’ appeal hearings, although
some were recalling appeals up to a decade previously. Most of the interviews
took place in London, although some took place in other cities in the UK.

None of the interviews were conducted at the hearings we observed, nor
were interviewees generally recruited from the hearings we saw due to the
risk of appellants feeling that they had to participate, or becoming confused
about our role.

The majority of lawyers we interviewed practiced in either London or the
South West of England and were recruited via a combination of direct contact
during fieldwork, snowballing?5, and email or social networking sites. We also
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conducted interviews or had long conversations with a small number of
others involved in the process such as appellants’ supporters, HOPOs, HOBs,
interpreters and ushers.

Informed consent to be interviewed — and for the interview material to
appear in published work in an anonymised form — was collected from the
interviewees. The research received ethical approval from the University of
Exeter. Anonymised versions of the data generated by our pro forma are
available on the UK Data Service’s Reshare platform.2®

In the quoted material that follows we have not corrected the English of our
interviewees because we think it is important to keep their words as much as
possible. This approach also gives an indication of the challenges they face
when hearing legal English and attempting to follow it.

Scope & limitations of the research

The research we draw on naturally has limitations. Researchers might hear,
observe and write about their observations in ways that are influenced by
their own positionality and world views. Interviews are imperfect windows
onto human experience too, because interviewees might misremember or
misrepresent their experiences and struggle to put them into words.

Furthermore, we did not have access to appellants’ case files and only had
occasional ‘behind the scenes’ access. The advantage of this was that it gave
us a view of asylum appeals that was different from the ‘insider’ view that
previous studies have adopted. At the same time, we did not have the same
view of hearings as the appellants, not only because we observed multiple
hearings but also because of our privileged positions with regard to race,
class, immigration status and understanding of asylum procedures.

We also acknowledge that appellants’ perceptions of the process should be
treated with caution, not least because they may be affected by the outcome
of their appeal. The fact that we were able to interview them in the UK
indicates that many of their appeals were successful, generating a possible
sampling bias.

Judicial input into the research has also been limited. For example, we do not
draw on interviews with judges here, despite gaining permission from the
Senior President of Tribunals in 2015 to approach Resident Judges for
interviews.?” Only a small number of judges volunteered to be interviewed
and, of these, they either did not meet the requirement of being a Resident
Judge as stipulated by the Senior President of Tribunal’s permission, or did
not permit us to audio record the interview, so we do not draw on their
evidence here. However, we did have informal conversations with judges
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during breaks in hearings, and after them, and some of these conversations
inform this report.

We refer solely to adult appellants in the report. We were invited into a small
number of hearings involving children, but we have not made this a focus of
our work. However, we do discuss the effect children who are accompanying
adult appellants can have on these adult appellants’ hearings in in the final
section of the report.

There is also no space to explore the role of expert witnesses in asylum
hearings, although we note that there has been valuable work in this area
already?® and that we only recorded the presence of an expert witness in four
of the 240 mainstream asylum appeals we observed, which may indicate how
unfeasible it is to find funds for them.

We did not usually collect information about the outcomes of the hearings
that we observed. To do so was logistically impractical because decisions are
only usually?® issued some days after the hearing and are not made public.
We were also conscious of the risk of bringing unhelpful media attention to
bear on outlying judges and hearing centres if our research focussed on
disparities in decisions, and we have reservations about the conclusions that
can be drawn from disparities in success rates across hearing centres and
judgesin any case.3°

We did not systematically collect case outcomes from our interviewees
because we wanted our interviews to concern the process of the hearing
event rather than the details of appellants’ cases. This was important because
it was easier for us to recruit interviewees when we emphasised that the topic
of conversation would be the legal process and not the content and outcome
of their cases, which appellants sometimes felt uncomfortable discussing.3*

Finally, this research was well underway prior to the ongoing reform
programme being implemented in the FtTIAC. The reform programme,
guided by the vision outlined in the 2016 policy paper ‘Transforming Our
Justice System’3?, involves a wide range of elements across multiple
jurisdictions which all come under this umbrella programme. In the FtTIAC,
the primary development has been the shift towards a digital process,
spurred on recently by the necessity to introduce more digital ways of
working as a result of the COVID-19 pandemic.33 Although our research does
not include the impact of these recent changes, many of the
recommendations detailed in this report take on an increased salience in light
of these developments.34
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Experiencing asylum appeal hearings

In the sections that follow we set out six types of appellant experiences that
our interviewees commonly discussed. They were not the only ones that
appellants told us about or that we witnessed. There were, for example, a
range of positive emotions reported by former appellants, including pride
that they had gone through the process and gratefulness to their judge and
their legal representative, especially if the appeals had gone in their favour.

We have chosen to focus on the following experiences, however, because
they were the more numerous and are the ones that point most clearly
towards changes that should be made to improve the appeal process.

In disseminating our findings, we have prioritised making more information
available for appellants about what to expect in their appeal hearings and
how to approach them. This led to our video ‘Going to Appeal’,3> which was
released in 2018. The primary purpose of this report is to make
recommendations to the institutions and professionals involved in designing
and carrying out asylum appeals.

After each direct quote from an interview we give as much background about
the interviewee as we can within the constraints of confidentiality, anonymity
and what they told us. Within each section we make recommendations in
bold when they arise, as summarised at the beginning of this report.
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Confusion

Appellants were typically unfamiliar with tribunal hearings, their purpose,
legal jargon and customs. They reported feeling confused about many
aspects of the hearing process, such as who would be representing them at
the hearing, who the various parties in the hearing room were, how to
address the judge, and the order of speaking and questioning.

Some were surprised and distrustful of the fact that they would be
represented by a barrister who was unknown to them and yet to whom they
were expected to disclose aspects of their case frankly and rapidly before
their hearing.3®

' said to the client this morning, “Hi, I'm Susan¥.” | introduced myself, then
after a pause the client said, “Who are you?” And | said, “I'm your barrister.” |
mean | had said that | was a barrister, but they just didn’t get it." [Female
Barrister, 25 years’ experience].

Appellants also shared feelings of frustration about not being given sufficient
information either prior to, or at the outset of, the hearing.

‘They didn’t give me a clear description of the court room or the people that're
going to be there. They didn’t give me any explanation who is who... The judge
who was in front of me, what is his role? It was only when | was in the court and
they're asking those questions that | find out which role belongs to who, who is
doing what.’ [Female Appellant, DR Congo]

‘No one explained to me about the process... | don’t have any idea where to
go. You have to go to this place, you don’t have any proper guidance where
you have to go.’ [Male Appellant, Eritrea].

Appellants often struggled to comprehend tribunal etiquette, including when
they should stand and how to address the judge. They also often did not
know how to communicate most effectively in the hearing room such as by
speaking clearly and slowly and breaking up answers when there is an
interpreter.

‘Several appellants... tried to stand when talking to the judge, which the judge
seemed to have little patience with.’ [Ethnographic fieldnotes, 2013, non-
London urban tribunal].

‘No one told me anything. | don’t know where to stand or sit, or what to call
the judge. I said, “Yes My Lord”, because | saw that on TV.’ [Unrepresented
male appellant, North African country].
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Many members of the judiciary we observed appeared to take for granted the
ritualised institutional cues with which appellants were unfamiliar. Appellants
are usually single-players, or one-shotters. HOPOs, however, are repeat
players in the appeal process, meaning that they are usually much more
familiar with the setting and the strategies available. At times, this can be
overlooked during the hearings. For example, judges sometimes did not
make it clear when a hearing was beginning or ending. In the case of
adjournments or withdrawals, there can be little to mark the fact that a
decision has been reached and the appellant’s hearing is over. In 55
adjournments that we observed with our pro forma, the judge did not explain
what was happening to the appellant 40% of the time.3® This can result in the
appellant being left to sit at the back of the room, unclear of what is
happening or expected of them.

It is also important not to underestimate the difficulty of going to appeal in a
language other than one’s first language, and we discuss this in more detail
below in the section entitled ‘Communication difficulties’.

The judiciary’s guidance note for the pre-hearing introduction3® advises that
judges should take the opportunity at the start of hearings to, among other
things, explain the purpose of the hearing and how it will proceed.
Concerning vulnerable appellants in particular4®, other guidance suggests
informing the appellant that they can request a break if needed, engaging in
more active listening, controlling the manner of questioning to avoid
harassment, and taking into consideration the potential need to adjourn the
hearing to enable expert evidence to be called in to determine the appellant’s
ability to give cogent evidence. The Equal Treatment Bench Book notes that
the importance of these procedures is heightened when the appellant is
unrepresented.+

We were concerned, however, about the variability of these helpful judicial
behaviours.4? During the hearings we observed with our pro forma, judges
stated their independence in around a third of cases (35%), explained that the
appellant should say if they do not understand anything around half the time
(53%) and explained the purpose of the hearing (62%) and how it will proceed
(66%) in roughly two-thirds of cases. In most of the observed cases (88%)
judges did not inform the appellant that they could request a break. The
helpful judicial behaviours we observed were also correlated with judge and
appellant gender: female judges tended to carry them out more frequently
and judges tended to carry them out more frequently when the appellant was
male.43

RECOMMENDATION (FtTIAC): Provide clearer and more accessible
guidance to asylum appellants about what to expect in their hearings in a
format they can understand. This means that it should be in multiple
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languages and ideally would not rely on the reading of text because some
appellants cannot read. A link to our video Going to Appeal,** or similar5,
should be made available in the convocation letter for the hearing and on
the Tribunal website, and it should also be played silently“® in the waiting
areas of the hearing centres.

RECOMMENDATION (Immigration Judges): Judges should always
signpost clearly to appellants the different stages of the hearing, including
when the hearing is over, and be aware that this may not be obvious in all
cases.

RECOMMENDATION (Senior President of Tribunals): The guidance in the
pre-hearing guidance note should be updated and made mandatory.

The point about making the guidance mandatory, or at least giving it more
teeth, is important. A lot of guidance already exists for judges#” and the
coronavirus pandemic has created the impetus to generate even more.4® We
know too, and welcome the fact, that immigration judges are required to
attend regular training events organised by the Judicial College where there is
frequent emphasis on the best approach to conducting hearings so as to
ensure that all present understand their roles and can participate fully. While
guidance and training are necessary and important however, we still
observed high variability in implementation and compliance. How can judges
be encouraged to implement the good practice that they are guided towards
consistently and reliably? This is a problem for senior judges that needs to be
carefully addressed without micro-managing front-line judges or making
them feel as though their independence has been curtailed.

We note, and welcome, the fact that both salaried and fee-paid judges are
part of a well-established system of appraisals, but we wonder if and how this
system can be strengthened. More generally, could judges themselves be
asked what policies would effectively commit them to the best practice that
is contained in the guidance?

Conducting research with front-line immigration judges about how to
address this problem could be a useful exercise. This would be most
effectively carried out by an independent research organisation so that
judges can be confident of anonymity and are able to speak freely and
candidly, offering suggestions for improvement via both qualitative and
quantitative means.

RECOMMENDATION (FtTIAC President): Work with an independent

research organisation to conduct research with front-line immigration
judges into ways to improve their implementation of, and compliance
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with, best practice as it is outlined in existing guidance. Present these
ideas, in anonymised form, to senior judges.

Mitigating factors

Legal representatives helping to prepare appellants

Appellants’ confusion was sometimes mitigated by solicitors and barristers
who provided guidance about the process. Some solicitors were extremely
conscientious in looking after their clients, sometimes meeting them multiple
times before their hearing date to prepare them, and some barristers kept
appellants very well informed on the day of their hearing. Appellants
appreciated these efforts.

‘My barrister was waiting for me there when | arrived anyway ... she was really
good... She came every fifteen minutes to update me, “The judge is reading
through the papers now, just wanted to come and let you know so you don’t
wonder what is going on, why it isn’t starting.” And then she is coming back
after 15 minutes, 20 minutes and tells me what is going on, so that | don’t get
very anxious. Everybody was like,"My God, your barrister is good.” Everybody
thought that | had paid her privately, | said "no”. She was really good.’ [Female
Appellant, Uganda].

RECOMMENDATION (Legal representatives): For barristers, be aware
that your client may not have known they may be required at the hearing
centre for a full day. If possible, signpost them to potential refreshment
facilities and give the client regular updates so that they can plan a break.

The same appellant also described the significance of having a pre-hearing
meeting a few days in advance:

‘[They were] like grilling me, you know, like being in court but even worse. She
said, "l am doing this because this is the thing you are going to go through in
the courts, so | am preparing you”'. [Female Appellant, Uganda].

Appellants also described how important it was for their solicitor to mentally
prepare them for a potential refusal. This can help the appellant to better
understand the legal process, as well as encourage them not to lose hope if a
refusal is given. As one appellant recounted of their solicitor:

‘Even if [the judge refuses the case], she’s really prepared your mind, that’s the
good thing | liked [... She has] really prepared you mentally like, “I'll defend
you, but don’t be disappointed about what they are going to say.” [Female
Appellant, DR Congo].

Having a pre-hearing conference between the barrister and the appellant to
prepare them for their hearing and potential outcomes is an effective way to
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boost appellant confidence, knowledge of the process and quality of
responses.

Judges making hearings easier to follow

We also observed many instances of helpful behaviour undertaken by judges
to make the hearings easier to follow and participate in. At the outset of
hearings, some judges would raise the appellant’s health issues (often in
cases where appellants had survived torture and were suffering from Post-
Traumatic Stress Disorder) and remind everyone to take these into account
by questioning the appellant with care and sensitivity. We often had the
impression that when judges took the time to be helpful in these and similar
ways, hearings would go more smoothly as a result.

Another important way judges aided appellants to take full and effective part
in their hearings was to steer the HOPO and the legal representative towards
good forms of practice. One HOPO told us that:

‘In one instance the judge... made me change my submissions so that | was
addressing them to the appellant rather than the judge and | was using terms
that the appellant would understand rather than legal terminology. | thought
that was really good because as far as you can it evens the playing field.’
[HOPO, 3 years’ experience].

Exacerbating factors

We were concerned, though, that these instances of good practice were too-
often drowned out by a set of factors that exacerbated appellants’ levels of
confusion.

Being unrepresented

Unrepresented appellants are usually at a significant disadvantage compared
to represented appellants, unless the representation is of very low quality.49
While judges are advised to ‘give every assistance’ they can to unrepresented
appellants®®, this does not usually compensate for the lack of legal advocacy
in the hearing or legal expertise when compiling the submitted evidence. As
numerous judges mentioned during our fieldwork, the submissions and
additional evidence contained in the bundle are the primary sources that
judges use to determine asylum cases, and unrepresented asylum seekers are
largely unsupported in assembling these.5*

Unrepresented appellants expressed feelings of intimidation and extreme
vulnerability without a lawyer representing them. They also felt themselves
to be at a disadvantage as they perceived that the judge would see them as
easy to turn down. They were concerned that the fact they were
unrepresented would be taken as a signal by the judge that their appeal had
been seen by potential representatives as not worth taking up.52
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'l felt nervous at the start, seeing everyone coming [into the waiting room and]
having their lawyer with them. | was thinking, "What do | do?” This is his job,
the Home Office, my job is not this. So | don’t know what | will do.’
[Unrepresented male appellant, North African country].

Of the 240 regular (non DFT) appeal hearings that we observed with our pro
forma, 15% of appellants were unrepresented, and we saw significantly more
unrepresented appellants in the peri-urban tribunal. This corroborates recent
concern over so-called legal deserts in the UK in which there are serious
shortages of immigration legal advice in the context of various cuts to legal
aid in the UK over the past 15 years.53

It is particularly confusing for appellants when the legal representative that
they had expected to be at the hearing does not arrive on the day. We saw
this occur several times during our fieldwork. It can happen when the legal
representative has dropped the case but either does not attempt to, or is
unable to, communicate this to the appellant. It can also occur when the
appellant has received notification that their case has been dropped but has
not understood it. Legal representatives might drop cases that they do not
want to lose or that are not profitable.5*

‘My representative didn‘t go there to represent me or anyone. They told me
before the thing that they’re going to be there in the hearing, in the court, but
they didn't go... | represent myself. The interpreter, he was there... But even
he, he was very shocked with the no representative for me.’ [Male Appellant,
Eritrea].

We did not observe a consistent response to such situations. Some judges
appeared amenable to the possibility of adjourning the hearing, whereas
others held the hearing anyway.

Problems with legal advice and representation

There are a range of problems with the provision of immigration and asylum
legal advice, and the unexpected non-attendance of legal representatives on
the day of the hearing is just one symptom of these.

In October 2007 the Legal Services Commission (LSC) introduced the
Graduated Fee Scheme — transforming the hourly remuneration rate for legal
representation in asylum cases into a fixed-fee scheme. This aimed to create
better value for money by rewarding the completion of cases, rather than
time spent on cases, thereby benefitting efficient providers of representation,
while forcing inefficient providers to change their practices. Various studies
have been critical of this development however.5 In effect, the fixed-fee
scheme rewards “factory” firms with a speedy through-put of cases, and
discourages conscientious preparation and taking complex cases or those
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involving vulnerable clients who cannot be hurried.’s® It encourages firms to
cherry-pick more straightforward cases, standardise their processes to the
point of over-simplification, reduce the number of written witness
statements, and not provide appellants with translations of statements.

It has also resulted in good lawyers ceasing immigration and asylum work,
leaving many areas of the country in so-called legal deserts characterised by a
lack of qualified lawyers taking immigration and asylum cases.5”

‘You can work around the clock for a pittance for a certain amount of time
because you believe in the clients and the positive outcomes are a lot more
valuable than ... whatever you're going to get. But you can’t do that forever,
you can‘t do it long term, so you do burn out and people do leave because of
overwork, high stress and low pay.’ [Male barrister, over ten years' experience
in asylum and immigration cases].

Research conducted by Refugee Action points to particular challenges in
securing legally aided immigration and asylum advice in dispersal areas,
noting that in March 2018 there were no local legal aid practitioners in 26 of
the local authority areas with more than 100 people seeking asylum.5®

RECOMMENDATION (Ministry of Justice): We concur with Refugee
Action’s recommendation that the government should commit to
‘ensuring that every person in the asylum system who is eligible for legal
aid representation is able to access it’, with particular attention paid to
asylum dispersal areas.>®

With respect to the impact of these developments on appellants’ experiences
of asylum appeals, the fixed fee scheme can mean that solicitors struggle to
find time to meet with their client before the hearing date. Numerous
appellants also reported that even if they were able to meet with their
solicitor or communicate with them ahead of their hearing date, they felt as
though they were treated in a rushed manner during these meetings or
during routine telephone communication. Some appellants told us that their
solicitors appeared too busy to show them even basic signs of respect such as
shaking their hand to greet them (before the COVID-19 pandemic) or
remembering their name (see the section entitled ‘Disrespect’ for a fuller
discussion).

‘My lawyer, sometimes he couldn’t even remember my name. In my country,
your lawyer would be like, hello, how are you today? Here, it's like, what's your
reference number, no, | didn’t hear from the Home Office, bye.’ [Female
Appellant, Uganda]
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Others reported that their barrister was ill-prepared on the day of the
hearing, and often equated this lack of preparation to their case being
unsuccessful.

' said [to the judge], “But this lady doesn’t know nothing about my case.” He
said, “She’s got your folder.” But she ... didn't get chance to read anything, so
it was kaput.’ [Female Appellant, DR Congo].

Some of the barristers we interviewed conceded that the fixed fee scheme
made is difficult to find time for their clients on the day of the hearing:

‘The earlier [barristers] get involved and have these discussions with the
solicitor and the client has an opportunity to weigh in and ask questions and to
give you instructions the better...The fixed fee system means there’s no
money for that.’ [Male barrister, over ten years’ experience in asylum and
immigration cases].

RECOMMENDATION (Ministry of Justice): We concur with Jo Wilding's
recommendation to ‘[a]lbandon standard fees and pay for all cases at
hourly rates, auditing a sample of files and bills for each organisation or
barrister’.®°

Poor facilities

From the perspective of the barristers we spoke to, the lack of availability of
consultation rooms in some of the busier hearing centres was also a matter of
concern. We often observed barristers conducting pre-hearing legal
consultations with appellants while standing, or even squatting, in the
corridors.

‘It's just terrible having to have a conference with someone in a corridor, you
just can’t get into it because people are walking past. | find that half an hour or
forty-five minutes that | have with a client can make an absolutely huge
difference to their prospects of success.’ [Male barrister, two years’
experience].

Where there was a lack of consultation rooms, we were concerned that
appellants would struggle to disclose or discuss important aspects of their
cases, given that the waiting areas of hearing centres are themselves public
spaces. Barristers we interviewed also complained about the lack of
advocates’ rooms (rooms that only they can use) at some hearing centres.

RECOMMENDATION (HMCTS): Ensure that every appellant can find and

access a place for a private consultation with their representative or
supporter, if they have one, before their hearing.
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Culture of speed

Our research has drawn attention to the detrimental impact that an
excessively high speed of working through asylum appeals can have on the
respect that parties are able to show each other during proceedings, as well
as on the clarity and completeness of the information that is being shared.%*
While efficiency is desirable, we became concerned that in some instances
considerations of speed were at risk of overshadowing the quality of the
hearing.

‘[B]oth the HOPO and legal representative expressed a desire to get the case
over and done with as quickly as possible and both were extremely brief in
their roles. The whole hearing is just 48 minutes long! And there are two
witnesses asides from the Applicant! | tell the HOPO afterwards that I'm
shocked how quick it was and she replies by telling me that that wasn't
particularly quick, she can do two Asylum Appeals by 11.15am!%2 She’s clearly
proud of this, feeling that speed is a good sign.’ [Ethnographic Fieldnotes,
2013, non-London urban tribunal].

It is not our intention to suggest that slowing down asylum appeals would be
a good thing per se. But when speed becomes an objective over and above
considerations of fairness and access to justice, this is undesirable and
counter-productive.®3

The speed of hearings, including the interaction between parties and the
rapidity with which sections of the hearing were concluded, sometimes
disorientated and disappointed appellants. They can wait for many months
for their hearings, and when they leave without a sense of being properly
listened to because they perceived that the judge and the other parties were
in a rush this can be disheartening and can also undermine their impression of
fairness and due process. These risks are particularly acute when appellants
feel as if they did not understand the proceedings. Some judges we saw
asked appellants during the hearing if they had questions or if there was
anything that they did not understand.®* Many appellants lacked confidence
and felt overwhelmed during the hearing, so those that experienced this
practice appreciated it.

RECOMMENDATION (Immigration Judges): During hearings, pause
occasionally to ask appellants if they have questions or if they are
understanding the proceedings.

RECOMMENDATION (HMCTS and the FtTIAC): The scheduling of hearings
should be reviewed to alleviate the time pressures that judges are under.
Further research with judges is necessary to ascertain which parts of the
current scheduling of asylum appeals are counterproductive, and what can
be done to improve them.
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Anxiety

There are numerous reasons appellants feel anxious prior to and during their
hearing. In particular, appellants can become distressed when questioned
about sensitive matters during cross-examination. Occasionally this can
result in individuals breaking down and crying, and even raising their voice
and becoming visibly frustrated and angry. During our observations, many
also showed signs of nervousness such as shaking, fidgeting, or speaking very
softly. These are natural responses to what can be an intensely emotional and
gruelling experience.

‘The day of the hearing | was stressed, | couldn’t sleep, | was going over the
scenario in my head and what am | going to say? What will happen? How many
people is going to be in the court to support me? And is the judge going to be
female or male? Is he compassionate? All these things were going through my
head, it was really stressful.’ [Appellant, Female, DR Congo].

It is important to take the consequences of such feelings into account when
considering appellants’ responses to questioning, including cross-
examination, during the hearing. In particular, many appellants found their
level of nervousness to be debilitating during the hearing.

‘Before | go to that court | had so much things to say but when | was there it
was all completely... out of my brain, | didn’t remember anything to say...
because the situation it was really stressful and nervous and for me it was
really big issue. | forgot everything ... | forgot everything and didn’t know what
to say.’ [Unrepresented Appellant, Afghanistan].

‘You are, like, scared of saying anything, they ask you a question and you get
panic, a panic attack. When you panic you can't say what you would like to say.
But when you're comfort, you can speak.’ [Appellant, Female, Uganda].

Often appellants had no idea what to expect at the hearings. They are
unfamiliar with the surroundings and even the ‘look, manner and language’®5
of the professionals who work at the hearing centres regularly. Preparing
appellants for what to expect is therefore critical to facilitating their effective
access to justice. In particular, appellants should be better supported to
visualise the hearing centre in advance to reduce their anxieties.

RECOMMENDATION (HMCTS): Provide a 3-D virtual tour of each tribunal
space that users can take online before their hearing. There may need to
be one for each of the main hearing centres that hold asylum appeals.
These are easy to make on a platform such as Google VR.
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Mitigating factors

Judges with a human touch

Despite the inevitable time pressures and constraints under which members
of the judiciary work®®, we observed how judges often demonstrated
exceptional patience. While we found patience in general to be an important
character trait within the judiciary, this proved particularly important in
instances where an appellant had become distressed and emotional. Where a
judge shows patience in such circumstances, they have the potential to calm
the appellant and maintain effective communication.

‘This particular judge certainly has a brisk manner and doesn’t want things to
drag out. But when something requires additional time (e.g. one
unrepresented appellant didn’t remember his interview and asked for it to be
read back to him), he is very patient (in this case, re-reading the interview
slowly and carefully, and without any evidence of annoyance).” [Ethnographic
Diary, September 2013, peri-urban tribunal].

On such occasions, judges would offer a break if needed. One judge shared
with us that he will pause a hearing if the appellant expresses a desire to visit
the onsite prayer room.

It is important not to underestimate how much appellants value a judge who
takes time to listen and understand their story. We heard accounts from
appellants who described those who ‘really listened’ and how much it meant
for them to feel heard and understood. The hearing is often the first time that
appellants have had an opportunity to share their story in a neutral,
independent space.

‘[The judge] was ready to listen to me when | had to talk, he really gave me
time to talk, even when | add more things, just let me talk.’ [Unrepresented
Male Appellant].

A judge that shows a human touch can be invaluable in terms of encouraging
the appellant’s participation.®” Some judges employed gentle humour to
create a positive atmosphere.

We noticed that several judges demonstrated particular sensitivity towards
appellants with recognised mental health issues. In one particular case, the
judge made an effort to stress that the appellant must say at any point if he
did not understand or felt unwell. She made eye contact with the appellant
throughout the hearing to check he was okay, and spoke gently to him. The
judge also requested that the legal representative and HOPO keep questions
short and clear, so that the hearing would not be unduly long. We support
these practices but also note that there is often a thin line between people
with recognised mental health issues and those without. The Equal
Treatment Bench Book notes that asylum seekers have higher than average
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rates of mental health difficulties, yet asylum seekers’ access to healthcare
may be limited and their mental health issues left undiagnosed or
unrecognised even by asylum seekers themselves.®8 For this reason we
advocate that such good practices be extended to all asylum appellants.

The Equal Treatment Bench Book provides useful, comprehensive guidance
to help judges create an environment that minimises anxiety. Commensurate
with this guidance, we make the following recommendations.

RECOMMENDATION (Immigration Judges): Judges should be prepared to
intervene to reduce appellants’ anxiety. Judges are best able to avoid
intimidating environments when they are prepared to intervene to
manage any negative behaviour of HOPOs, legal representatives and
interpreters that might unnecessarily provoke anxiety.

RECOMMENDATION (Immigration Judges): Judges should employ good
listening practices such as avoiding interruptions where possible. When

judges use these practices others (such as HOPOs, legal representatives
and translators) often follow suit.

RECOMMENDATION (Immigration Judges): Because appellants may not
have been officially diagnosed with mental health issues, good
behavioural practices should be extended to all appellants, not only to
those with recognised mental health problems.

These recommendations rest on judicial practice again. To reiterate what we
highlighted earlier about implementation and compliance, it is not enough to
produce guidance alone. The propensity to implement the good practice that
is laid out in guidance needs to be improved. When good practice is
implemented, as these examples show, the effects can be extremely positive,
but such implementation remains variable. It might be made more consistent
via strengthened forms of appraisal, but it may very well be that front-line
immigration judges have good ideas of their own about how to improve the
implementation of best practice.

Exacerbating factors
Even if judges do act with humanity and consideration, however, there are
various other factors that can compound appellant anxieties.

Waiting for the hearing to begin
Appellants reported high degrees of nervousness when waiting for their
hearing to begin and so minimising waiting time at the hearing centre is
desirable, all other things being equal.
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These challenges were noted in the report by Asylum Aid and the National
Centre for Social Research (2017) which recommended that judges should
schedule cases with particularly vulnerable appellants or appellants with
children at the start of the day where possible.®® We support this view and
note that it seems to be quite common practice.

Some appellants told us that they were not well informed about how long
they would have to wait. This kept them on edge, sometimes for hours. We
also saw witnesses for the appellant becoming frustrated that they had to
wait for an unspecified period of time, and we are concerned that this
arrangement reduces the involvement of witnesses in hearings.

RECOMMENDATION (HMCTS): Appellants and witnesses who are waiting
for their case to begin should be more consistently well informed about
how long they should expect to wait.

Hearings are usually listed to start at 10:00 but there are exceptions in some
hearing centres where 14:00 start times are also used.”® We condone this
practice of using staggered start times so that hearing rooms do not get
congested and appellants, as well as others potentially involved in the hearing
such as witnesses, do not have to wait around all day. As we understand,
staggered start times are becoming more common as a result of the COVID-
19 pandemic and the need to maintain social distancing. Consideration
should be given to retaining this practice after the pandemic.

RECOMMENDATION (HMCTS and Resident Judges): Start times should
be staggered, for example, by having a morning (10:00) and an afternoon
(14:00) start time, as some hearing centres have already started to do.

One solicitor told us about a community group that organised for volunteers
to be in the waiting area to chat with appellants, provide refreshments and
give colouring books to children. The community group was working inside
the hearing centre to provide this service.

RECOMMENDATION (Resident Judges): Consider ways to work with local
community groups who may be willing and able to provide a listening ear
to appellants or provide refreshments in the waiting area or in a specific
room provided by the Tribunal.

It is our understanding that hearing centres hold ‘user group’ meetings which
community groups or representative bodies may be invited to attend. We
welcome this practice and encourage hearing centres to be inclusive
wherever possible when inviting attendees. We welcome the engagement of
the Tribunal with schools and colleges, for example, as has already occurred
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in the past. Such a group would seem the ideal platform through which to
launch the sort of initiative we have recommended.

Discomfort

Some of the hearing centres at which we conducted observations had poor
catering and refreshment facilities, and lacked nearby shops and cafés.
Appellants sometimes told us they had been hungry during their hearings
because they were not able to find suitable food in the hearing centre or
immediately outside it before their hearings. This issue affected legal
representatives and others in the hearing centres as well.

Appellants were told to arrive at 10am even though their hearings might be
heard much later in the day and, in unfamiliar surroundings, did not feel
confident to leave to buy food, due to being unsure when their hearing would
begin. Appellants were rarely able to, or wanted to, speak up about this issue.
This was especially problematic for appellants who arrived early and were
unaware of the lack of refreshments available, as they could be waiting at the
hearing centre for several hours without sustenance. When we spoke with an
usher about the lack of catering facilities, they reflected:

'If you haven't eaten, or you've been waiting for three hours or you've been up
since sam because you've had to travel a long distance, you're going to, even if
you're telling the truth, you're going to get mixed up somewhere along the
line.’ [Usher, Male].

One interviewee reflected on his experience arriving at the hearing centre and
being unable to purchase a bottle of water prior to his hearing:

‘We were out there in the court half past eight and there was nobody else, we
were the first persons and we thought, "What are we going to do?”, and we
were just looking around and there was nothing around so [we] try to find
somewhere to buy water and couldn‘t get it.’ [Accompanier of Appellant,
2014].

RECOMMENDATION (HMCTS and Resident Judges): Make culturally
appropriate food available for appellants before 10:00am and at
lunchtimes in the hearing centres, without charge where possible, or at
least affordable for appellants. If this is unfeasible, consider taking an
order from the people waiting and organising for a local shop or café to
deliver the order.

Perhaps a local shop or café will be happy to offer a short menu at the centre.

RECOMMENDATION (HMCTS and Resident Judges): Make more
information available about where food can be purchased in the vicinity of
hearing centres.
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Mistrust

We discerned mistrust of two types in the appeals we observed. First,
appellants often feel as if they are treated like criminals during the hearings. If
an appellant feels mistrusted then this can affect their confidence in, and
engagement with, the process. Second, appellants themselves sometimes
mistrust various actors in the process, including the HOPO, the judge, their
own legal representative and the interpreter. If the appellant mistrusts actors
involved in the appeals, this can inhibit disclosure of facts and events relevant
to the hearing.

Appellants feeling mistrusted

The simple fact of being in a tribunal before a judge led individuals to
internalise a criminal status, which then left them feeling disempowered and
debilitated.

‘It was the worst time | had in my life, honestly. | was thinking like you are a
criminal.’ [Male Appellant, Eritrea].

Having a lawyer was also experienced as criminalising.

‘Even just having a lawyer... in some countries having a lawyer means you have
done something terrible because | used to see some of them speak to their
families and the families are like "My God, what have you done? You have a
lawyer!” You know? So that alone makes people lose their case because
they're thinking they have done a horrible crime and that’s why they are going
to court.’ [Female Appellant, Uganda].

One appellant told us that when an opportunity to have a lawyer arose they
refused precisely because they were not a criminal, so they were convinced
they did not need one. Some appellants had previously only seen court rooms
in television programmes focused on criminal cases and, without receiving
sufficient information about asylum appeals prior to the hearing, therefore
interpreted both the space and the judge as criminalising.

‘It feels like you are a criminal and then court for two hour, not a very good
experience. Feel like a criminal, not a person looking for protection. Very bad
feeling.’ [Female Appellant, DR Congo].

‘It was the first time | had been in the court, | had never been in the court and it

was very cold court atmosphere, no-one talk to another person and they were
ready to refuse.’ [Male Appellant, Eritrea].
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In particular, appellants often felt the Home Office representative to be
unnecessarily hostile and rude. Many were offended and distraught about
being repeatedly called a ‘liar’ during their hearing.
‘| was worried when they said, “You are a liar, you fabricate stories.” What do
they mean? My life story you are saying is a fabrication of stories?’ [Male
Appellant, Nigeria].

RECOMMENDATION (HMCTS, legal representatives, FtTIAC and Senior
President of Tribunals): Inform appellants as early as possible in the
process that this is not a criminal proceeding. This could be done via the
courts and tribunals’ orientation information, through the informational
video we have already recommended, by the appellant’s legal
representative prior to the hearing, and/or by the judge at the
commencement of the hearing. Consider revising the pre-hearing
guidance note to include this instruction for judges. Consider also ways to
make sure that the best practice contained in any guidance is adhered to
in reality.

Appellants not trusting the asylum system

Appellants often have good reasons to be wary of the asylum system. At the
same time there are some perceptions that are so disturbing to appellants
that they should be addressed and minimised.

Appellants sometimes became convinced that the judge was on the side of
the Home Office, for example. Many were upset because they thought the
HOPO and judge were discussing the case before they entered into the
hearing room, as both were often already in the hearing room by the time
they arrived.

‘The client [is] at a disadvantage, if they walk into the room and the person,
the body that has refused their claim seems to be on such good terms with the
independent person who's going to judge their appeal.’ [Barrister, over 20
years’ experience in immigration and asylum law].

RECOMMENDATION (Senior President of Tribunals and President of the
FtTIACQ): If it is safe to do so, require all parties to enter the hearing room
at the start of the hearing at the same time, and leave together when the
hearing is over.7*

This concern extended to the closeness of their own legal representative with
the HOPO too. One appellant told us how they had been surprised, and
became distrustful, when their legal representative had shared information
about their case in advance with the HOPO. Another was extremely
suspicious when they learnt that their representative was paid for by the
government:
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‘When | claimed asylum, and they said they will give me legal aid, | was afraid.
Because legal aid is paid by the government. So in my head | thought, if a
lawyer is paid by the government, then it means that the government can
influence the process. ... | felt like, "Hmm, OK” | was suspicious.’ [Male
Appellant, Cameroon].

When the HOPO and the legal representative have an informal conversation
before the judge arrives, while the appellant is present, this can exacerbate
feelings of distrust towards their legal representative.

‘The barrister didn’t defend me. | don’t know what her role was that day, | was
thinking that, "Oh, maybe they are together with the Home Office.” Because
even before the court hearing, | saw them chatting, having a laugh and I think
if she’s defending me why are they being so friendly. | thought, “"Oh, maybe
this is the system here this is how it works”.’ [Female Appellant, DR Congo]

We observed many of these pre-hearing informal chats, which often seemed
to exclude appellants.

‘The range of topics discussed during this catch up or ice breaker includes
which private schools they send their children to, odds of succeeding with an
adjournment request, current workload, health complaints and plans for the
weekend/holidays. Often the conversation turns to the case ahead. Even
where the appellant speaks English, this conversation usually proceeds with no
recognition at all of the appellant sitting there. [...] Until the hearing begins,
the appellant often seems invisible. The different, ‘visitor’ status of the
appellant in the court space is reflected in the fact they hardly ever take their
coat off. Meanwhile, the HOPO and legal representative will settle in:
removing their coat and laying out their papers.’ [Ethnographic Fieldnotes,
2014, non-London urban tribunal].

We recognise that these pre-hearing informal conversations may assist the
smooth running of the hearing by focussing submissions and identifying
issues, such as missing documents, prior to the start of the hearing.
Nevertheless, parties should be mindful of the presence of the appellant and
their perceptions of these conversations.

RECOMMENDATION (President of the FtTIAC): Regularly remind
everyone involved in the hearing to ensure that any interaction between
the judge, HOPO, interpreter and legal representative that occurs when
the appellant is present is sensitive to their presence and the possibility
that they will be forming perceptions on the basis of the interaction.

Exacerbating factors

Lack of attention to signs of vulnerability

During our observations, non-verbal cues indicating signs of distress among

appellants were frequently either missed or ignored by judges. We found that
Public Law Project Experiencing Asylum Appeal Hearings 39



often the judge will only ask if the appellant requires a break if they begin to
audibly cry or stop talking. More subtle forms of distress like shaking, talking
quietly and agitation were often ignored. By overlooking these cues, judges
may have missed opportunities to build trust with the appellants and may
have neglected signs of appellants’ inability to participate fully in the hearing.

RECOMMENDATION (President of the FtTIAC): The Equal Treatment
Bench Book’? has many useful observations on how to deal with
vulnerability in courts and tribunals. Improving training based on the
Bench Book, to ensure that judges effectively read, digest and implement
the information contained within it, could be helpful.

Difficulties with disclosure
Some female appellants also reported difficulties disclosing their evidence,
especially to male legal representatives and interpreters.

'l did not know [my solicitor] was a man and in case of rapes | did not even tell
them about my rape, there was no way | could trust a man reporting the rape.
In some African cultures you never say anything about the rapes, not even to
our fellow females. So that affected my case, because | did not tell them that
and then when | had chance afterwards in court they did not give me time
because | told them you have to give me a female solicitor and you have to
give me more time... They [threw] out the case that very day.’ [Female
Appellant, Kenyal.

‘My interpreter is a man and they ask me about the rape. How can they ask
him, how can | explain what happened to me when you are with a man.
Seriously. So, it was a refusal.’ [Female Appellant, Ugandal.

The report by Asylum Aid and the National Centre for Social Research (2017)
dealt with the difficulties of disclosure of rape and sexual abuse during asylum
proceedings in detail.” For example, the report gives detailed guidance on
listening and questioning techniques, as well as how the good will and
expertise of the judiciary in this area can be built upon and extended further
into HOPOs' and legal representatives’ practice.

RECOMMENDATION (President of the FtTIAC and Immigration Judges):
We endorse Asylum Aid and the National Centre for Social Research’s
detailed report into the difficulties of disclosure of rape and sexuval abuse
during asylum proceedings. In addition, we recommend giving careful
consideration to how appellants can be reassured that interpreters, legal
representatives, HOPOs and judges are professionals who will take sexual
and gender based vulnerabilities into account in their practice.
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Disrespect

Our observations point to two significant ways appellants were not afforded
sufficient respect during the course of their asylum appeal hearing. Firstly, we
highlight occasional disrespectful judicial conduct, which for the most part
involved occurrences of disrespect through inaction, although at times
included more actively hostile behaviour. Secondly, we highlight disrespectful
conduct on the part of HOPOs through insensitive cross-examination.

We observed numerous instances in which a judge appeared disinterested in
the appellant, looking away or out of the window for prolonged periods.
There was also significant disparity in the adherence of judges to best
practice guidelines’4, such as explaining to appellants that they were able to
request a break. These guidelines are not only of practical value, but also of
social value in the way that certain behaviours demonstrate respect towards
the appellant. However, more needs to be done to ensure that they are
reliably and consistently followed.

In one observation, a judge appeared to fall asleep during a hearing.”>

‘[The judge] nodded off, jerked to attention, wrote a short note and then
nodded off again in a perpetual cycle throughout the legal representative and
HOPO examinations. ... The interpreter later told me that she had noticed and
thought it was very poor practice.’ [Ethnographic Fieldnotes, 2014, London
tribunall.

In the tribunals we observed, judges frequently did not break for lunch in the
middle of the day. Sometimes this was because they wanted to work through
a case before taking a break, to allow witnesses and others to leave as soon as
possible, or to complete their cases for the day as quickly as possible. HOPOs
and interpreters told us that they, too, sometimes prefer not to take a break
so as to maintain their flow of thought. There have been calls from judges,
however, to make sure that the judiciary break for lunch to safeguard their
wellbeing and the quality of their work.7®

RECOMMENDATION (Resident Judges and the President of the FtTIAC):
Strengthen the culture of taking sufficiently long breaks at lunchtime to
enable judges, and others involved in the hearing, to come back refreshed
and able to stay alert for the afternoon.

On other occasions we saw frustrated judges get angry with appellants and

use body language that was not appropriate to the situation such as wagging
their fingers and pointing at appellants.
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Although rare, we also saw isolated examples of judges being rude or hostile
to appellants.

‘She sneered at him, berated him frequently, scowled and screwed up her face
in disgust. It was incredibly painful to sit and watch. He was unrepresented.’
[Ethnographic Fieldnotes, 2013, Detained Fast Track case]

‘[Immigration judge] is incredulous in tone when questioning appellant - high
pitched voice, scoffing.’ [Ethnographic Fieldnotes, 2014, London tribunal]

‘The whole dialogue seems to be the immigration judge trying to find
arguments against the Appellant —it's frantic, prejudiced, unrelated
arguments all put against the Appellant, not logically and calmly going
through points. It seems as though the immigration judge is happy as long as
he can accept the account, but as soon as anything is questionable he gets
angry and argumentative.’ [Ethnographic Fieldnotes, 2013, Detained Fast
Track case].

‘It was very clear when the immigration judge didn‘t believe his answers. She
visibly rolled her eyes at some of his answers, raised her eyebrows in disbelief,
seemed to sneer at him, her questions became increasingly incredulous (if not
slightly sarcastic) and her voice increasingly loud in volume. Communication
really broke down, which she interpreted as the appellant being difficult, and
she eventually told him, “I’'m just going to write that you aren’t answering the
questions.” [Ethnographic Fieldnotes, 2014, non-London urban tribunal].

One lawyer we spoke to was concerned that judges were more likely to be
respectful to him than to the appellants:

‘I [the judge] wants to be rude and aggressive and like that to me, | can handle
it, | get paid to handle difficult judges and | don’t mind doing it, I've got a lot of
patience... But there’s some judges who are like that just to the clients and not
to us. They do reserve a modicum of respect for us as professionals, but they
obviously don’t think they need to extend that respect and that courtesy to the
client, which is really problematic.’ [Male barrister, over ten years’ experience
in asylum and immigration cases].”

Opportunities for appellants to complain about these sorts of issues exist but
are limited in practice.”® The Judicial Conduct Investigations Office does not
deal with Tribunal Judges’s, so to complain about an FtTIAC immigration
judge’s perceived misconduct a complaint must be sent in writing to the
President of the FtTIAC either by letter or by email.® Both the postal and
email address are provided online.®* However, appellants may have fears that
complaining could affect their case.??

If the appellant instead wants to make a complaint to HMCTS about the way
their case was handled administratively, or about the Tribunal building,
security or how they were treated in an HMCTS building, there is a separate
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website and complaints system. This system states clearly that judicial
decisions made about the case will not be affected by making a complaint
and that HMCTS want to know about instances when their service falls short
of what users expect.®

However, in the case of complaints about perceived Tribunal judges’
misconduct no such assurances appear to feature on the webpage that gives
information about how to make a complaint.8+ We could find information
only in English® (compared to English and Welsh in the case of the HMCTS
complaints system®) which could effectively exclude a large number of
appellants. Statistics about complaints that are made to the Judicial Conduct
Investigations Office are reported in their annual report®’, which gives a
breakdown of the type of complaints made and the actions taken. The
Judicial Conduct Investigations Office itself aims to achieve various
performance targets relating to their promptness in dealing with complaints,
and reports on its success in achieving these. Since Tribunal Judges are not
dealt with by the Judicial Conduct Investigations Office, however, we
struggled to find statistics or information relating to the complaints that had
been made about FtTIAC judges (if any), the actions taken as a result, or the
promptness with which they had been handled.

It is important to acknowledge that not all complaints are well founded, and
that the judiciary needs to be protected from spurious and unwarranted
complaints. We have concerns, however, about the practical limitations of
the opportunity to complain about judicial behaviour, language or conduct,
during asylum appeal hearings.

RECOMMENDATION (Senior President of Tribunals and President of the
FtTIAC): Update the existing complaints system to make it more easily
accessible for those who are unlikely to write a formal letter or email.

We note the ‘Spot’ app introduced by the Bar Council to allow barristers to
report bullying and unprofessional conduct.® We consider that there are
aspects of this system that might helpfully inform any new redesign of the
complaints system available to appellants.

RECOMMENDATION (Senior President of Tribunals and President of the
FtTIAC): Make it possible to lodge complaints in the first language of
many appellants.

RECOMMENDATION (Senior President of Tribunals and President of the
FtTIAC): Make more information publically available and easily accessible
about the frequency of complaints made, the nature of the issues raised,
the way they are considered, and the actions taken, to increase the
transparency of the system.
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Mitigating factors
HOPOs

We heard various examples of HOPOs being sensitive to the challenges faced
by some appellants. One HOPO explained to us that he seeks to be sensitive
towards appellants particularly when they are vulnerable. He makes
adjustments to his approach where appropriate, including avoiding
complicated legal terminology when addressing the appellant. During our
observations we also noticed that some HOPOs were able to maintain a non-
aggressive tone and ask open, non-accusatory questions during cross-
examining.

‘I might... say something like, “So in your asylum interview you said so and so”,
and then read out the question, "However | see in your document you've put
so and so, can you explain to me why those accounts are different?”. I'll use a
tone similar to that, like a sort of gentle, a neutral tone rather than an
aggressive one or huffing or rolling your eyes which just sounds ridiculous to
me. That’s not going to help anyone, that's just going to make the applicant
feel uncomfortable.’ [HOPO, 3 years' experience].

This approach avoided unnecessary discomfort and distress to appellants and
could also facilitate better communication in the hearing.

The same HOPO explained to us that by focusing on the facts relevant to the
case, and not simply drawing on peripheral points (which might include
attacking the appellant’s credibility on the basis of minor inconsistencies in
their accounts) in order to win a case, he felt he was doing his job with
integrity:

' feel like to act with integrity is to only use points that you believe in that are
strong, rather than using peripheral points.’ [HOPO, 3 years' experience].

Exacerbating factors

Insensitivity of Home Office cross-examination

Sometimes appellants do not tell the truth, often for understandable reasons.
Because of the lack of sources of evidence in this jurisdiction, judges are often
forced to rely heavily on cross-examination of appellants and witnesses. One
aspect of this technique is to highlight inconsistencies within appellants’
narratives from which inferences can be drawn about the truthfulness of an
account. Cross-examination is therefore a key part of asylum appeal hearings
and we realise that asylum appeal hearings in the UK are adversarial.

However, this does not mean that the cross-examination has to be conducted

insensitively. We are concerned that HOPOs sometimes forget this, and
judges do not always challenge insensitivities in cross-examination.
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Our research revealed that HOPOs and HOBs could be insensitive towards
vulnerability and human suffering, for example, especially during the cross-
examination. One lawyer recounted how one of his clients was treated during
a cross-examination:

'l just had a case recently where there was an extremely vulnerable client who
had been through a really horrific abuse in Ghana where she’d had a lot of
sexual abuse as well as physical abuse... [Yet] the way he had cross-examined
her had been so brutal and so unfeeling.’ [Male barrister, over ten years’
experience in asylum and immigration cases]

A number of our appellants reflected on how aggressive they had found the
HOPO questioning.

‘The woman from Home Office she was very aggressive with me and | don’t
know why.’ [Female Appellant, Iraq].

We observed some HOPOs and HOBs disregard the distress of appellants to
the extent that the judge or legal representative had to intervene.

'l represented someone with mental health problems and other physical health
problems... When she’s becoming upset and distressed, it's time to say,
“Excuse me, tell the officer to stop.” You know, my client needs two minutes.’
[Barrister, 8 years' experiencel].

There was also concern that some HOPOs were not sensitive to the
difficulties of disclosing sexual violence:

'l just think they [HOPOs] need a lot more training. | don’t think that there is a
lack of understanding on the nature of sexual violence, because there is a lot of
published literature on it, it just needs to be applied a lot better. They say, "I
can't understand why you didn’t report the rape?” Well, why do you think?’
[Manager of a law firm dealing with asylum cases, over 10 years’ experience].

We also found evidence of the negative effect of the targets that HOPOs
were expected to meet:

‘HOPOs often felt the need to justify their approach by referencing the
immense pressure they face to meet their targets. One HOPO we met during
an observation of a hearing shared at length how difficult her job is becoming
and the increasing pressures they are under, and felt they are undertrained
and underpaid, particularly in comparison to legal representatives.’
[Ethnographic Fieldnotes, 2013, peri-urban hearing centre].

The target culture that exists within the Home Office was evident through
many of our interactions with Home Office staff. HOPOs, who spoke to us
during breaks as well as before and after the hearings that we observed,
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explained how they have to be able to behave in ways they would not in every
day society. While some appeared to relish the combative, argumentative
style that can characterise adversarial appeal hearings, others reported
feeling pressure to meet their targets or the need to be tough. One shadower
from the Home Office, for example, told us that she was 'too soft’to be a
HOPO.

Another HOPO explained that they are expected to win a certain percentage
of their cases,® but also said this was unfair, given some cases are bound to
be successful no matter how good the HOPO is [Ethnographic Fieldnotes,
2013, peri-urban tribunal]. The HOPO also told us that if targets are not met,
they are often informally reprimanded, which deeply undermines their
confidence and can be counterproductive as their role is 'all about confidence’
[Ethnographic Fieldnotes, 2013, peri-urban tribunal]. The target culture of the
Home Office with respect to asylum appeal hearings has been an issue for
some time. In 2014, The Guardian reported that HOPOs were being offered
incentives like gift vouchers and extra holidays if they won a certain number
of cases.9°

The Solicitors’ Regulation Authority notes that qualified solicitors are ‘officers
of the court’ and as such have an overriding duty to the rule of law and the
administration of justice.9* Barristers are also bound by similar principles.9 By
contrast, as Dr John Campbell notes?3, ‘HOPOs are not “officers of the court”
who have an obligation to promote justice and the effective operation of the
judicial system’.

As noted above, sometimes the Home Office employs legally qualified
barristers to act for them instead of HOPOs and the internal tension that this
can provoke is revealing. One Home Office Barrister (HOB) reflected on the
difficulties he had in pursuing the objectives of the Home Office and following
their guidelines, whilst also remaining faithful to his duty to the Tribunal.

'If | see the [Home Office’s] decision is wrong as a matter of the law, | can’t go
in front of a judge and say, “No it was right.” That's ridiculous. One, because
I'm not discharging my duty to the court and two, I'm just embarrassing myself
as a lawyer, frankly.’ [Male HOB, 2014].

This sort of restraint is entirely appropriate. Not only will it result in better
quality justice, but it may also save the Tribunal and the actors involved time
and money by avoiding having to spend an unnecessarily long time discussing
clear cases.

A freedom of information request in 2011 about HOPOs' code of ethics led to
the publication of their professional standards.9 At that time, these
professional standards included instructions to not mislead the judge, but did
not place the same emphasis on an over-riding duty to the court that the
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barristers’ code of conduct does. They were also far less exhaustive. This
inequality of duties between the representatives of the two parties is
noteworthy.

RECOMMENDATION (Home Office and Ministry of Justice): Require
HOPOs to uphold the same duty to the Tribunal as barristers.

We also suggest monitoring HOPOs via an independent organisation. At the
time of writing the Independent Chief Inspector of Borders and Immigration
has begun their first inspection of HOPOs and has consulted as part of this,
but has not yet published their report. We welcome this sort of scrutiny of
HOPOs, and are keen to see some regularity in the inspections undertaken.

RECOMMENDATION (Home Office and Ministry of Justice): Strengthen
independent monitoring of Home Office practice during hearings in the
FtTIAC. An independent body, for example the United Nations High
Commissioner for Refugees (UNHCR), should be approached to carry out
regular observations.
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Communication difficulties

The difficulties of operating in a foreign language during legal processes,
including asylum processes, are well known. We welcome the fact that
facilitating effective communication is a common focus of both the training
of judges and their appraisals. In agreement with existing research9, we
found that language proved to be a significant barrier that was often not
sufficiently overcome by the presence of an interpreter. We recorded that an
interpreter was present in 79% of the cases we surveyed with our pro forma.s®

Legal representatives that we spoke to about interpreting emphasised how
important it was to have a competent interpreter and how much they
appreciated good interpretation skills. One lawyer gave the following
example:

‘She makes the client really calm and the judges all really like her [and] give
her a little bit of leeway... And her English grammar is perfect and she gets all
the tenses right and the genders... For example, in Ghanaian quite often there
is no gender, so she says, "He or she did X.” Or “He or she did Y.” All the other
interpreters just guess he or she... [but] this interpreter will say, “Is it a man or
awoman?” And they'll say, “It's a man.” And then they’ll all know what’s going
on.’[Male Barrister, asylum and immigration specialism].

Numerous appellants, however, told us that they had experienced problems
with their interpreter.

‘The information was not like | want to say it. The information [he gave] was
short, it wasn’t my full story.’ [Female Appellant, Venezuela].

Appellants were often unhappy because their interpreters were not fluent in
their dialect.

‘He spoke my language in a different way to me.’ [Female Appellant, Ugandal.

'l don’t think she comes from where she says she did.’ [Female Appellant, DR
Congo].

One appellant told us that an unsuitable interpreter had been booked for her,
perhaps because of an assumption that Farsi and Dari are interchangeable, or
because of an error in the booking.

‘I know my language is very similar to Farsi but still there are a lot of different
words and different things, they can be mistranslated very easily. She had no
idea... how to speak my language, | did understand her but ... there was a lot of
things she didnt understand from me.’ [Unrepresented Appellant,
Afghanistan].

Public Law Project Experiencing Asylum Appeal Hearings 48



We also heard that the differences in the languages of Somalia were
sometimes overlooked.

‘With Somali you've got so many different varieties of the language and if
you're representing a Somali Ashraf Benederi and you've asked for a
Afrehamar speaker, you won't get one, you'll get someone from Puntland.
Even in a case where the main issue in the case is whether you speak a certain
dialect the court won't facilitate you having an interpreter in the dialect, which
is a little bit bonkers.’ [Male Barrister, 2014].

During our observations we observed frequent confusion about how to
translate the words for different family members, as well as dates because
appellants did not always use the Gregorian calendar. Some interpreters also
faced significant intercultural challenges. For example, in determining the
credibility of a Catholic Chinese appellant, one interpreter was asked by the
HOPO 'When Jesus was born did anyone come to see him?’. The interpreter,
who seemed to have little knowledge of Christianity, said ‘/ can’t understand.
He [the appellant] says something about gold’ [Ethnographic Fieldnotes, 2014,
London Tribunal].

Interpreters themselves have a challenging job. We generally observed high
levels of respect shown by judges for interpreters, but interpreters expressed
dissatisfaction at being expected to travel long distances and work for long
periods of time. Although we saw judges offering interpreters breaks and
generally being mindful of their needs, interpreters told us how tiring the job
was. They mentioned the importance of having a private space to take their
breaks, a functioning kettle, vending machines and a place to securely store
their bags and coats.

In their Best Practice Guide to Asylum and Human Rights Appeals, Henderson,
Moffatt and Pickup (2020)%7 provide a detailed discussion of the challenges of
interpretation in asylum hearings including in relation to the contracting
arrangements for interpreters. In particular they cite situations in which it
may be necessary for legal representatives to challenge interpretation, and
guidance for judges on how to effectively check understanding between
interpreter and appellant at the start of the hearing. Judges used a short
dialogue, such as the one that is recommended in the pre-hearing guidance
note%, to check understanding between the parties in only 27% of the
mainstream (i.e. non-DFT) hearings we surveyed with our pro forma. More
commonly they simply asked if the appellant and interpreter understood
each other, which is a less thorough test (judges did at least this 98% of the
time).

RECOMMENDATION (President of the FtTIAC): Experts on interpretation
should be consulted to develop specific guidelines on interpretation in the
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FtTIAC, and mandatory, thorough checking of understanding between
the parties should be introduced on the basis of this consultation.

Exacerbating factors

Anxiety about language issues

As well as corroborating the technical difficulties in interpretation that
previous research has highlighted, our findings reveal the degree of anxiety
that was induced by language difficulties. The language barrier made
appellants feel disempowered and overwhelmed. Appellants feared that their
level of English was a source of weakness that would reduce their ability to
engage effectively in the hearing.

'So, for me, they saw | was weak, | didn’t understand anything and that was my
weakness, | couldn’t speak English.’ [Male Appellant, West/Central Africal.

Even appellants who had studied English found that the accent in Scottish
and Welsh tribunals was disconcertingly unfamiliar:

'[I1 sought asylum on my first day in the country, | wasn’t used to this accent,
where | studied in [English speaking country] the accent is totally different. |
could not understand what they were speaking here and | wasn’t given enough
time to start getting used to [it] at all. | wasn’t prepared at all. | thought they
could prepare me here, give me enough time to start grasping what they are
speaking. | am reliant on that.’ [Female Appellant, Ugandal.

Part of the issue was that some appellants were very good English speakers,
and therefore felt that they did not need an interpreter, but were then thrown
by different accents. Others were concerned that their own accents (when
speaking English) put them at a disadvantage:

‘Maybe because of the way | speak, my accent. Maybe they misunderstood.’
[Female Appellant, Nigeria].

Certain HOPO questioning styles

We were concerned that certain styles of questioning by HOPOs made it
more difficult for appellants to communicate clearly and confidently.
HOPOs will also sometimes ask what one HOPO described as 'tiny, silly
questions’[Ethnographic Fieldnotes, non-London urban tribunal] to try to
identify an opportunity to undermine credibility by getting the appellant to
contradict themselves on peripheral, trivial details. Although we saw some
judges intervene to stop them doing this, others allowed them to continue.
Psychologists have established that inconsistency is not only common when
two descriptions are given of the same event at different times, but that
inconsistencies in peripheral details are especially likely if the events recalled
are traumatic ones.% This technique can therefore be viewed as a cynical
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tactic that exploits the trauma of appellants in order to undermine their
credibility.

Another tactic was what we call ‘miscommunication’, which involved allowing
misunderstandings to go uncorrected during a conversation in order to give
the impression to the judge that the respondent was being unhelpful or
evasive. This is unlike everyday communication, where both speakers
attempt to repair the conversation when there is misunderstanding.
According to this technique, if an appellant does not appear to understand
the question the HOPO would simply repeat it verbatim louder, rather than
chose an alternative wording.

A third tactic we call ‘boxing-in". Unlike the previous two tactics, thisis a
normal part of cross-examination in any adversarial hearing, including asylum
appeal hearings. However, the experience of being subject to this tactic as an
appellant can not only be very distressing, but can limit the ability of the
Tribunal to ascertain a full and accurate account of the appellant’s asylum
claim.

This tactic was frequently observed and involved the HOPO making
statements with which the appellant must either agree or disagree, rather
than asking open-ended, exploratory questions.**® For example:

‘You have no direct experience of living as a Christian in Pakistan. Correct?’
[Ethnographic Fieldnotes, 2014, London tribunal].

‘It doesn‘t appear you have ever experienced your wife being persecuted or
attacked. Is that a fair summary?’ [Ethnographic Fieldnotes, 2014, London
tribunall.

'So your mother was in the house, was she?’ [Ethnographic Fieldnotes, 2014,
London tribunal].

The addition of a well-chosen suffix can add to the accusatory feel of a
conversation, and thereby increase the pressure on the respondent. It also
sets an expectation that the appellant will either agree or disagree with the
statement, thereby constricting the opportunity to provide more detail or
correct aspects of the statement that are not accurate, securing a
subordinate linguistic role for the appellant. In several cases the Judge
reminded the HOPO/HOB not to do this.

This type of boxing-in can mean that appellants are frustrated and feel
misunderstood.
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‘You can only say “yes” or “no”. That's all they ask, you can’t explain anything.
You have all these problems in your mind, and you can’t explain it, you can

/N

only say “yes” or “no”.’ [Female Appellant, Venezuela].

We also observed HOPOs using complicated double negatives in questions,
for instance ‘I don‘t think you didn’t go, did you?’, as well as asking multiple
questions at once, which appellants sometimes interpreted as intentionally
off-putting:

‘The Home Office were asking questions, asking, asking... then the Home
Office they play mind games. She asks me a question, she talks a lot of things,
she was talking for even ten minutes, so in that ten minutes she asked me six
questions and when she finishes | have to answer of course. So, when | answer
the first question, second question she is quiet, the third question she says,
“Stop, but you said this, this, this. Why you said different?” | said, “Why did you
stop me, you just talked for 10 minutes, you asked me 6 different questions, so
you don‘t understand that I'm answering your first question, | am answering
your second question”.’ [Male Appellant, West/Central Africa].

While legal representatives can challenge these HOPO questioning styles,
appellants are also able to do so. In this same case the HOB was using a
confusing technique of questioning, so the appellant asked the judge:

‘Please tell the barrister [not to] confuse me... I'm trying my best to provide
every detail, if you ask me two questions, and | answer two questions, don’t
tell me this is not good.’ [Male Appellant, West/Central Africa].

In this instance, the judge agreed with the appellant.

Judges would also occasionally intervene to stop certain topics or styles of
questioning from the HOPO. When the HOPO persisted with inappropriate or
overtly hostile styles of questioning, this type of intervention from the judge
is critical in resetting the hearing towards a more neutral atmosphere.

‘The judge was good, and again because there were people shouting, he would
say, "Don't talk like that, you should talk like this. Don't talk like this.” The
judge was very kind to me.’ [Female Appellant, Uganda].

We found that in situations where the judge adopted a gentler approach,
other parties also followed suit. The HOPO can be influenced by the
precedent set by the judge for creating a calm, non-intimidating environment
for the appellant.

‘The judge was ... very understanding. When | was speaking and the HOPO
tried to interrupt, the judge said, no, let her finish. She was nice.’ [Female
Appellant, Uganda].
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RECOMMENDATION (Home Office): Strengthen Home Office training,
monitoring and appraisal, particularly with regard to cross-examination.
HOPOs and HOBs should be more thoroughly trained in the use of clear
language and required to avoid using an aggressive style during hearings.
They should also be encouraged to focus on the main points of their
argument rather than peripheral, trivial inconsistencies in appellants’
narratives.

RECOMMENDATION (President of the FtTIAC): Highlight to judges the
type of HOPO questioning styles that can create further issues with
effective communication and emphasise their role in challenging these
behaviours.
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Distraction due to the presence
of children

The issue of children as appellants is not dealt with here as it is outside the
scope of the research. Rather, in this section we are concerned with children
at the hearing centres who are accompanying their parents or guardian while
their parents or guardian are appellants.

Right to Remain rightly encourage appellants to find someone to look after
their child or children on the day of the hearing so that they do not have to go
to the Tribunal, or to bring someone with them who can wait with the
children in the waiting area of the Tribunal while the hearing goes ahead.*°*

Yet appellants are often poor and not permitted to work, so may struggle to
find the money for a babysitter. They may also not have a wide social
network of relatives and friends to draw on for help with childcare. These
realities, coupled with the fact that there are currently no childcare services
provided at hearing centres, means that appellants sometimes have little
choice but to bring their children with them into the hearing.

We observed numerous appellants with a baby or young children in the
hearings. In one case in which a mother appeared in the hearing with her
baby, the judge sought to encourage her, telling her she was doing well in
relation to managing the baby when it started to cry. The tribunal also took a
break for a nappy change. However we also noted that the mother was upset
and 'distracted by her baby who is sometimes crying’. [Ethnographic
Fieldnotes, 2014, London tribunal]. During a break, the interpreter held the
baby which, although kind, is obviously not one of the interpreter’s
responsibilities.

We also became aware that at least one hearing centre did not provide baby
changing facilities accessible to men as well as women.

Mitigating factors

Goodwill from tribunal staff

A reliance on the kindness and goodwill of people in the hearing centre was
evidenced in cases involving appellants with young children. At one hearing
centre we observed a security guard showing sensitivity when conducting
security searches and turning the security check into a game [Ethnographic
Fieldnotes, 2014, non-London urban tribunal].
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An appellant also told us that they had to rely on a security guard to care for
her child during her hearing.
'l was there with my daughter, but one of the security guards have to watch
her all of the time, so they didn’t provide childcare for me. | was really stressful
as well because | was thinking about her and about me as well. When she cries
she want to come in the room, they kept telling her [to] get out.’ [Female
Appellant DR Congo].

While the appellant said it was ‘nice’ that a guard had entertained her child,
she was also concerned that it was not their responsibility to provide
childcare.

‘Sometimes the guard can have enough, he’s got a whole duty to do. So she
will be running around the corridor and it's not good. [...] you can't focus, it
was really stressful.’

The appellant went on to describe being unable to focus during her hearing
due to her child being outside the room. We were also concerned that these
informal arrangements exposed the staff involved to risks.

Measures Introduced by HMCTS

HMCTS has also made various improvements recently for child asylum
appellants. Some of these improvements also impact the issue of children
accompanying adult appellants including waiting areas being redecorated
and mobile toy boxes introduced.**?

Exacerbating factors

Distracting effect of children

Our research revealed a number of specific issues regarding appellants
attending hearings with their children. Firstly, for appellants with young
children (e.g. around five or six years and under) with them in the room, it was
often found to be a source of distraction, especially if the child was crying or
running around. Judges may also be affected when particularly unruly
children are in attendance.

Children in the hallways of the tribunals, even if they are being looked after
by a parent, can also be a distraction in hearings.

‘There is a very loud child shouting in the hallway and several children running
up and down. The immigration judge says she would like to throttle the child.’
[Ethnographic Fieldnotes, 2014, London tribunal].

‘They come with a child [and] they don’t have anyone to look after them. Now

they are thinking of having day-care ...at least the women will be more
focused because when the children are crying and distracted the woman is all
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over the place and she starts forgetting her days and can’t be focused
anymore, they conclude she is lying.’ [Female Appellant, Nigeria].

Inhibiting effect of children

Conducting hearings with slightly older children present (e.g. over six years)
can be distressing for both the child and the parent, especially when the
parent is asked to disclose sensitive information. Not only can this be
upsetting, but it can also inhibit the parent from speaking openly and
therefore potentially damage their case.’3 Parents who have been through a
particular trauma, for instance torture or sexual abuse, will very likely not
have told their child about it. As one usher told us:

‘[In the hearings] some of the things they’re discussing are pretty horrific
sometimes and if you've got a four year old, they understand that, they might
not know all the words, but they understand that mum’s sitting there and she’s
in floods of tears, talking. It's not good; it does happen fairly frequently | think
as well.” [Usher, Male].

RECOMMENDATION (Senior President of Tribunals, President of the
FtTIAC and HMCTS): Provide childcare in or near to FtTIAC hearing
centres, as has been available in all Home Office hubs since July 2018.%°4
For example, centres could have an on-site créche or pop-up play area
with play workers scheduled for certain days and appellants with
unavoidable childcare responsibilities listed on those days. If the lack of
space makes this unfeasible in some centres, voucher schemes for a
nearby créche could also be considered.
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Conclusion

In his report on the Modernisation of Tribunals, Sir Ernest Ryder described
how the current programme of modernisation was intended to ‘put the user
in the driving seat’.*s He elaborated that in following this commitment,
‘[ulsers’ experience and perception of the quality of justice will be
improved’.*°® This approach marks a significant juncture and we are keen to
see it come to fruition.

We hope this report can lend weight to arguments for improving access to
justice in the immigration and asylum tribunal, as well as offering practical
recommendations for how this can be implemented. Whether participants,
including appellants, feel justice has been done is important, not simply for
maintaining procedural fairness and access to justice, but for longer term
public trust in the justice system.

By drawing on appellant experience, we have highlighted the role of
confusion, anxiety, mistrust, disrespect, communication difficulties and
distraction in constraining asylum seekers’ access to justice. These challenges
would not be revealed by an analysis of hearing outcomes or other high-level
quantitative data, but can be drawn out through interviews with court users
and ethnographic engagement with asylum appeal hearings.

There is a considerable way to go in order to ensure that access to justice is
maintained for all asylum appellants. With this is mind, the recommendations
in this report seek to ensure that the asylum appeal process is not only
efficient, but is fair and minimises stress for appellants.
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users at same level round a table (personal communication between Gill and
HMCTS, 17t September 2020).

03 Research by Helen Bamber Foundation points to the importance of
environmental factors, such as noise and lighting levels, in facilitating asylum
seekers’ disclosure of traumatic events. Abbas, P., von Werthern, M., Katona,
C., Brady, F. & Woo, Y. (2020) The texture of narrative dilemmas: qualitative
study in front-line professionals working with asylum seekers in the

UK, BJPsych Bulletin. Cambridge University Press, pp. 1—7. doi:
10.1192/bjb.2020.33.

04 See Home office guidance for asylum interviews, version 7.0. Available at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads
Jattachment_data/file/807031/asylum-interviews-v7.oext.pdf (Accessed
04/11/20). See also Singer, D. (2018) Childcare in Asylum Interviews: The

Story of a Successful Campaign. Available at:
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successful-campaign/ (Accessed 04/12/20).
205 Senior President of Tribunals (2018). The Modernisation of Tribunals 2018: A

Report by the Senior President of Tribunals, p10. Available at:
https://www.judiciary.uk/wp-content/uploads/2019/01/Supplementary-SPT-
report-Dec-2018 final.pdf. (Accessed 24/04/20).
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